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IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRlCT OF
COUNTY OF NtZ PERCE

THE STATE OF IDAHO, IN AND FOR
GEORGE JAY BEYER, JR.,
Petitioner,
VS.

State of Idaho
Department of Transportation,
Respondent

)
)
)
)
)
)
)
)
)
)

Case No. CV 2010-02748

ITD'S REPLY TO RESPONSE
TO NOTICE OF LODGING
OF AGENCY RECORD

COMES NOW Edv.rin L. Litteneker, Special Deputy Attorney General for the Idaho
Transportation Department and responds to the Petitioner, George Jay Beyer, Jr.' s Response
to Notice of Lodging of Agency Record.
In ITD's efforts to comply v.ith the provisions of LR.C.P. 84 and the administrative
agency's obligation in Petitions for Judicial Review, it is represented that the Department has
changed the processing of

Department's record and transcript of the Administrative

License Suspension hearing to comply v.ith LR.C.P. 84.

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD

1

1.

The action of the Department filing the Notice of Lodging of Agency Record

is consistent with I.R.C.P. 84(f)(5):
"The clerk of the agency shall prepare the record in accordance with this rule
and lodge it with the agency within 14 days of the filing of the petition for
judicial review for the purpose of settlement of the record in accordance with
Rule 84G). The agency may apply to the district court for an extension of
time in which to prepare the record which shall be granted only for good cause
shown."
Beth Schiller is the Clerk of the Idaho Transportation Department responsible for the
preparation of the Record and has acted consistently with the rule set out above.
2.

Additionally, pursuant to I.R.C.P. 84G):

"Upon receipt of the transcript prepared under Rule 84(g)(l) or copied under
Rule 84(g)(2), and upon completion of the record the agency shall mail or
deliver a notice of lodging of transcript and record to all attorneys of record or
parties appearing in person and to the district court."
Ms. Schiller as the Clerk of the Agency complied with Rule 84(f)(5) & 84G) by
preparing and filing a notice and properly advising the Court and Counsel of the
Department's action. The Rule does not require that the notice of lodging of the record be
executed or signed by an attorney. The Agency Clerk's action would be consistent with the
role of the Clerk of the Court, filing the Clerks Record for purposes of an appeal, IAR 27(a).
Rule 84G) continues:
"The notice shall inform the parties before the agency that they pick up a copy
of the transcript and record at the agency and that the parties have fourteen
(14) days from the date of mailing of the notice in which to file with the
agency any objections, and the notice shall further advise the petitioner to pay
the balance of the fees for the preparation of the transcript, if any, and the
record, if any, before the copy of the transcript and the record will be
delivered to the petitioner."

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD

2

The Idaho Transportation Department has acted consistently with I.R.C.P. 84(j) in
giving Mr. Beyer and Counsel proper notice including notice that the copy of the record can
be "picked up at the agency."
The Court can take judicial notice of the location of ITD's central offices in Boise,
Idaho.
Further, ITD, when requested will provide a copy of the Record lodged with the
agency upon request. ITD has been notified of Mr. Beyer's request for a copy of the Record.
3.

Pursuant to I.R.C.P. 84(j) the objection to the transcript and record (prior to

filing the transcript and record with the court) are to be made with the Idaho Transportation
Department:
"Any party may object to the transcript and record with fourteen (14) days
from the date of mailing of the notice of the parties that the transcript and
record has been lodged with the agency. Upon failure of the parties to file an
objection within that time period, the transcript and record shall be deemed
settled. Any objection made to a transcript and record shall be determined by
the agency within fourteen (14) days of receipt thereof. The agency's
decision on the objection and all evidence, exhibits, and written presentations
on the objection shall be included in the record on petition for review."
Mr. Beyer has failed to demonstrate that he has exhausted his administrative remedies

as required by Idaho Code § 67-5271 and I.R.C.P. 84(j). Until Mr. Beyer can demonstrate
that he has complied with the Idaho Rules of Civil Procedure and can demonstrate as
contemplated by Rule 84(j) that he has exhausted his administrative remedies, his objection
is premature and the Court does not have jurisdiction to hear it.
4.

Until Mr. Beyer timely and appropriately raises his objections to the Record

with the Agency, his Response to the Notice of Lodging Agency Record in the Petition for
Judicial Review setting is inappropriate.

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD

3

5.

The Department has filed its Notice of Estimate of Transcript Cost advising

Mr. Beyer that there is a $585.00 cost for the preparation of the Transcript and that payment

must be received prior to the delivery of the Transcript.
DATED this

1i_ day of January, 2011.

Edv.w L. Litteneker
Special Deputy Attorney General

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD
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I DO HEREBY CERTIFY that a true
And correct copy of the foregoing
Document was:
/

Mailed by regular first class mail,
And deposited in the United States
Post Office

_ _ Sent by facsimile and mailed by
Regular first class mail, and
Deposited in the United States
Post Office
_ _ Sent by Federal Express, overnight
Delivery
Hand delivered
To:

On this

Charles M. Stroschein
Clark and Feeney
PO Drawer 285
Lewiston, Idaho 83501

_1J_ day of January, 2011.

<fi{{J!t/

Edwin L. Litteneker

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD
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IDAHO TRANSPORTATION DEPARTMENT

Driver Services • P.O. Box 7129
Boise ID 83707-1129
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(208) 334-8735
dmv.idaho.gov

January 20, 2011

Clerk of the District Court
Nez Perce County Courthouse
P.O. Box 896
Lewiston, ID 83501
Re:

GEORGE JACOB BEYER, JR.
Case No. CVI0-02748

Dear Clerk:
Enclosed are the original and a copy of the Notice of Filing Agency Record (with Agency
Record attached) in the above referenced case. Please file the original and return a conformed
copy in the envelope provided.
Thank you for your assistance.
Sincerely,

Beth Schiller
Driver Services
enclosures

ITD'S REPLY TO RESPONSE TO
NOTICE OF LODGING AGENCY RECORD
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CHARLES M. STROSCHEIN
CLARK and FEENEY
Attorneys for Petitioner
1229 Main Street
P. 0. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
Idaho State Bar No. 3058
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

7
8

In the Matter of the
Driving Privileges of:

9

GEORGE JAY BEYER, JR,

10

Case No. 2010-02748
IDT File No. 648000035832
Idaho D. L. No. JA3633481B

Petitioner.
OBJECTION TO AGENCY RECORD

11

12

COMES NOW the Petitioner, George Beyer, by and through his undersigned attorney
13
14

15
16
17

of record and objects to the Agency Record. There is no audio/video DVD as part of the
record that was sent to Counsel for the Petitioner.
Hearing and oral argument is request.
DATED this

-2)---·-day of January, 2011

18

and FEENEY/
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19
20
21
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23
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OBJECTION TO THE RECORD
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CLARK
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FEENEY, LLP

LEWISTON, IDAHO 83501
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I hereby certify on the 2 ""Y
day of January, 2011, a true copy
of the foregoing instrument
was:
<L Mailed
- - Faxed
Hand delivered
Overnight mail to:
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LAW OFFICES OF

CLARK AND FEENEY, LLP
LEWISTON, IDAHO 83501
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CHARLES M. STROSCHEIN
CLARK and FEENEY
Attorneys for Petitioner
1229 Main Street
P. 0. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
Idaho State Bar No. 3058
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

In the Matter of the
Driving Privileges of:

Case No. 2010-02748

GEORGE JAY BEYER JR

IDT File No. 648000035832
Idaho D. L. No. JA3633481B

Petitioner.

OBJECTION RE SETTLEMENT OF
RECORD

10
11

COMES NOW the Petitioner, George Beyer, by and through his undersigned attorney

12

of record and objects to the filing of the Agency Record by the non-lawyer, Beth Schiller,

13

who is an employee of the Idaho Transportation Department. Counsel has already filed a

14
15

pleading regarding the State's failure to supply the record in a timely fashion. Counsel for
the Petitioner just received the record on January 24, 2011. The Court needs to enter an order

16

specifically on this issue so the State can be directed to submit the record to the parties in the
17

appropriate timely fashion.
18

19
20

Hearing and oral argument is request.
DATED this

:~.:5d;y of January, 2011

21
22

23

firm.
24

25
26

1
LAW OFFICES OF

OBJECTION RE: SETTLEMENT OF RECORD

CLARK

AND

FEENEY, LLP

LEWISTON, IDAHO 83501

1

2
3

I hereby certify on the )--)~
day of January, 2011, a true copy
of the foregoing instrument
was:
Mailed
/
Faxed
Hand delivered
Overnight mail to:

-!L

4

5

6
7

Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
322 Main St.
Lewiston, ID 83501
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OBJECTION RE: SETTLEMENT OF RECORD
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CLARK

A ND

FEENEY, LLP

LEWISTON, IDAHO 83501
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CHARLES M. STROSCHEIN
CLARK and FEEl\TEY
Attorneys for Petitioner
1229 Main Street
P. 0. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
Idaho State Bar No. 3058
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IN THE DISTRICT COURT OF THE FOURTH J1JDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COlJNTY OF NEZ PERCE

7

In the Matter of the
8

Driving Privileges of:

Case No. 2010-02748

9

GEORGE JAY BEYER, JR,

IDT File No. 648000035832
Idaho D. L. No. JA3633481B

10

Petitioner.
RESPONSE TO ITD'S REPLY TO
RESPONSE TO NOTICE OF
LODGING AGENCY RECORD

11

12
13

14
15

COMES NO\V the Petitioner, George Beyer, by and through his undersigned attorney
·and responds to the State's response. First of all, the State asked the Court to take judicial

16

notice of the location of ITD's central offices in Boise, Idaho. The State's Attorney might

17

want to point out how the Court can take judicial notice of that and how that has any

18

reference to the Rule section that is pointed out by State's counsel, l.R.C.P., Rule 84U), in

19

which it describes that the copy of the transcript and record can be picked up at the "agency".

20

There is no definition of what the "agency" may be and the State and the Court can look in

21

the local phone book and find out that the Department of Transportation has offices located

22

in Nez Perce County.

23
24
25

26

RESPONSE TO ITD'S REPLY TO
RESPONSE TO NOTICE OF
LODGING AGENCY RECORD

1
LAW OFFICES OF

CLARK AND FEENEY, LLP
LEWISTON, IDAHO 83501

1

The State's written response is different then the State's oral response when counsel

2

called Mr. Litteneker inquiring as to why all of the sudden the State was not simply sending

3

the record to the petitioner's attorney as it has been done in the past. The Court may want

4

to inquire of the State when it started just simply having the record available at the Boise

5

office.

6
7

8

Counsel has been doing judicial reviews for drivers for a number of years and this is
the first time that Counsel can remember that the record simply wasn't mailed once it was
prepared. Even Mr. Litteneker said this was a change when Counsel talked to him on the

9

phone regarding this particular issue. The Court needs to define exactly what at the agency
10

might mean considering that the Idaho Transportation Department has offices located all over
11

12
13

the State.
This is a pretty good trick on the part of the Department to manipulate the wording

14

of the rule, especially for those of us who don't reside in the State of Ada. The Court should

15

inquire of Mr. Litteneker as to when he received a copy of the record. \Vas the record mailed

16

to him by the Department or did he go to Boise and picked it up? If it was mailed to Mr.

17

Litteneker by the Department, then there certainly is a due process problem with the State's

18

interpretation of Rule 840) of the I.R.C.P. The Court probably also needs to inquire as to

19

why the State changed its policy with regard to requiring counsel to go to Boise to pick up

20
21

a copy of the record or transcript.
Hearing and oral argument is requested on this particular issue. The Court can hear

22

this matter since there is an interpretation of a Rule of the Idaho Supreme Court and a
23

hearing officer with the Idaho Transportation Department isn't going to have the ability to
24
25
26

RESPONSE TO ITD'S REPLY TO
RESPONSE TO NOTICE OF
LODGING AGENCY RECORD

...~~ 4u·""'

2

.

LAW OFFICES OF

CLARK AND FEENEY, LLP
LEWISTON, IDAHO 83501

1

2

make a determination as to what a rule of civil procedure might mean.
DATED this

~'I

~day

of January, 2011

3

CLARK and FEENEY
4
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6

7

8
9

10
11

12

f

I hereby certify on the "?day of January, 2011, a true copy
of the foregoing instrument
was: ~ Mailed
Faxed
Hand delivered
Overnight mail to:

13

14
15
16

Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
322 Main St.
Lewiston, ID 83501
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RESPONSE TO ITD' S REPLY TO
RESPONSE TO NOTICE OF
LODGING AGENCY RECORD
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LAW OFFICES OF

CLARK AND FEENEY, LLP
LEWISTON, IDAHO 83501

1

2

3
4

5

CHARLES M. STROSCHEIN
CLARK and FEENEY, LLP
Attorneys for Petitioner
1229 Main Street
P. 0. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-95 I 6
Idaho State Bar No. 3058

6

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

7

8

GEORGE JAY BEYER, JR,

)
)
)
)
)
)
)
)
)
)

9

Petitioner,

10
11

12

13
14

V.

State of Idaho,
Department of Transportation,
Respondent.

Case No. 2010-02748

MOTION REGARDING
JUDICIAL NOTICE

15
COMES NOW the Petitioner by and through his undersigned attorney of record
16

17

and requests the Court require the State to augment the judicial record with all items the

18

hearing officer took judicial notice of as noted in either the oral record or VITitten decision.

19

If the Department cannot augment the record then the Court should make a

20
21

determination that the Idaho Code sections dealing with administrative hearings,

22

administrative rules and Idaho Code § 18-8002A have not been complied with because

23

the record could not be augmented. The hearing officer's decision needs to be vacated

24

because the driver did not get a fair due process hearing in this post suspension matter.
25
26

MOTION REGARDING JUDICIAL NOTICE

l

LAW OFFICES OF

CLARK AND FEENEY. LLP
LEWISTON, IDAHO 83501

1

Mr. Beyer's driver's license was suspended without hearing and the case law

2

developed at both the state and federal level require a valid due process hearing, which

3

would include the ability to generate a record for judicial review.

4

5
6

Hearing and oral argument is requested.
DATED this

/~

day of May, 2011.

7

8
9

10
11

12
13
14
15

16
17
18

19
20

21
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I hereby certify on the
day of May, 2011, a true copy
of the foregoing instrument
was:
Mailed
Faxed
Hand delivered
Overnight mail to:
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
322 Main St.
Lewiston, ID 83501
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MOTION REGARDING JUDICIAL NOTICE
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LAW OFFICES OF

CLARK

AND

FEENEY, LLP

LEWISTON, IDAHO 83501

25

2011

14:40

EDWIN LITTENEKER

2087988387

Edwin L Litteneker
Special Deputy Attorney General
Idaho Transportation Department
322 Main Street
PO Box 321
Lewiston, Idaho 83501
Tdepbone: (208) 746-0344
Facsimile: (208) 798-8387
ISB No. 2297

p.2

DEPUTY

IN THE DISTRJCT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATEOF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
GEORGE JAY BEYER, JR.,
Petitioner,
vs.
State of Idaho
Department of Transportation,
Respondent.

CaseNo~

)
)
)
)
)
)
)
)
)
)

CV 2010-02748

RESPONSE TO MOTION
REGARDING JUDICIAL NOTICE

COMES NOW the State. of Idaho Departn:ie:nY of Transportation by and through its
attorney of record, Edwin L. Litteneker, Special Deputy Attorney General and responds to the
··Petitioner's Motion Regarding Judicial Notice.
The Hearing Ofiicer has indicated he has taken Judicial Notice of the following items:
1. Records regularly waintained by ITD.

2. IDAPA Rules and Manuals.
3.. ISP Standards and procedures for breatlr·:.tcsting instruments ...
4. Idaho statutes, city, and county ordinances andprncedures.
·5. Report Court Decisions.
RE8'PONSE TO M lJTION
REGARDING JlJDICIAL NOTICE

1

f1a::i

25

2011

14:40

LITTENEKER

2087988387

p.3

6. NHTSA driving while impaired 3Ild SFSTstes1ing manual. (R. pp. 153 - 154)
Since it is the Hearing Officer who has taken Judicial Notice of these items, it should be
ITD and the Hearing Officer who determines how these items should be produced for the Court.
The driver's failure to make that request of the Department is the driver's failure to
exhaust bis administrative remedies.

I.C. § 67-5271 rnquires Mr. Beyer to exbaust his

administrative remedies. The Court should not yet II1ake a detemrination until Mr. Beyer can
demonstrate that he has exhausted his administrative remedies or that the Department has not
responded to his objection.
However, if Mr. Beyer has failed to timely make an objection to ITD, the Court should

not exercise its judicial powers. LR.C.P. 84G) provides;
"Upon the failure of fue parties to file an objedion within that time period, the
transcript and record shall be deemed settled~ Any objection made to a transcript
and record shall be determined by the agency within fomieen (14) days of receipt
thereof. The agency's decision on the obj~tion and all evide11ce, exhibits, and
written presentations on the objection shall be included in the recDrd cm petition

fol' :review~"
ITD should be given an opportunity to supply those items which the Hearing Officer has
taken Judicial Notice of as pait of the Administra,tive Record and tl1a1 informatiDn should be
included aspart of the record.
Based upon tbis Record there is no showing which of these items are not available in the
200 some pages of the Record already supplied to the Court.

It. should be incumbent upon tbe driveI to iridicate specifically to ITD what is not
included in the record that the driver contends should be included in the record.

RESPONSE TO MOTION
REGARDJNG JUDICIAL NOTICE

Ha~

25

2011

14:40

LITTENEKER

2087988387

As a way of ekpeditingjudicial review and moving this matter along, the Court could
remand to the Hearing Officer lM.r. Beyer's request to determine what the Hearing Officer

tDok notice of and ordering the Hearing Officer to make the information that he took notice
of part of the .record_. However, the Court should not interject itself into the administrative
process untilMr. Beyer has demonstrated that he has exhausted the available administrative
remedies.

DA TED this _15_ day of May, 2011.

EdVvin L Litteneker · · ·.. ·
SpecialD,eputy Attorney General

f DO HEREBY CERTIFY that a true
And correct copy of the foregoing
DOcument was;

___ Mailed by regular .first class mail,
And deposited in the United States
Post Office
Sent by facsimile
.___ Sent by Federal Express, overnight
Delivery

- - - Hand delivere:d
To:

Charles M. Stroschein
Clark and Feeney
PO Drawer285
Lewiston, Idaho 83501

On this

_f)_ day of May, 2011.

!liif.(eif
EdwiriL. Litteneker

RESPONSE TO MOTION
REGARDING JlJlHCIAL NOTICE
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IN THE DISTRICT COURT OF THE SECOND
THE STATE OF IDAHO, IN AND FORT
GEORGE JAY BE'{ER, JR.,
Petitioner,
vs.
State of Idaho
Department of Transportation,
Respondent.

)
)
)
)
)
)
)
)
)
)

ORDER REGARDING
ruDICIAL NOTICE

THIS MATTER having come before the Court on May 26, 2011 on the Petitioner's
Motion Regarding Judicial Notice, Mr. Beyer having been represented by his attorney Charles
M. Stroschein of Clark and Feeney and the Idaho Transportation Department being represented
by Special Deputy Attorney General, Edwin L. Litteneker and the Court having reviewed the

parties' submissions, entertained argument, and being fully advised in the premises;
IT IS HEREBY ORDERED as follows:
1. The Motion Regarding Judicial Notice shall be and is hereby remanded to the Idaho

Transportation Department's Hearing Officer, Eric G. Moody for purposes of the
Hearing Officer identifying as a part of the Record on Judicial Review, materials of
which the Hearing Officer took Judicial Notice. Specifically, the Hearing Officer
shall supplement the Administrative Record by identifying for the Record the
documents of which he has taken Judicial Notice. If the Hearing Officer specifically
relied on any specific document, a copy of such document shall be made part of the
Record. Otherwise the Hearing Officer will provide a link or internet address to the
following materials and documents if they were not specifically relied on by the
Hearing Officer:
Records regularly maintained by ITD, ISP Standards and
Procedures for breath testing instruments, IDAP A rules and manuals, Idaho statutes,
city and county ordinances and procedures, any reported Court decisions and the
NHTSA driving while impaired and SFSTs testing manual.
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2. The Hearing Officer shall certify that the documents identified by him are the
documents of which he took Judicial Notice that were relied on by him as set out in
his Hearing Officer Decision.
3. The Hearing Officer shall supplement the Administrative Record by identifying the
documents he has relied on in his decision and shall provide links to the remaining

documents of which he has taken Judicial Notice and provide his certification thereof
within ten days of the date of this Order.
4. Once the Hearing Officer has supplemented the Record and if there are no other

objections to the Record, the Court will schedule the matter for briefing and argument
on the Petition for Judicial Review.
DATED this

1L day of --:f0'- '1

'2011.

CLERK'S CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that a true and correct copy of the foregoi~ Order Regarding Judicial
Notice was mailed, postage prepaid, to the following parties this~ day of
2011 to: .x. . + 1:.-. t'v\-<~kv
·

14J;

George Jacob Beyer
c/o Charles M. Stroschein
Clark and Feeney
P.O. Drawer 285

Idaho Transportation Department
c/o Edwin L. Litteneker
Attorney at Law
P.O. Box 321
LeVviston, ID 83501
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BETH SCHILLER
ADMINISTRATIVE ASSISTANT, DRIVER SERVICES

IDH A-VG 16 M 9 tpt

IDAHO TRANSPORTATION DEPARTMENT

3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ID 83707-1129
TELEPHONE:
(208) 334-8755
FACSIMILE:
(208) 332-2002

JT)ht ~

c
DEPUT'i'

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

GEORGE J. BEYER, JR.,
CASE No.

PETITIONER,

CVl0-02748

V.
JUDICIAL NOTICE DOCUMENTS PER REMAND
ORDER FROM THE COURT

STATE OF IDAHO,
DEPARTMENT OF TRANSPORTATION,
RESPONDENT,

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING JUDICIAL NOTICE DOCUMENTS PER REMAND ORDER
FROM THE COURT:
INDEX OF DOCUMENTS

Description
Response to Order Regarding Judicial Notice
Petitioner's Driver License Record
Findings of Fact and Conclusions of Law and Order
39.02.72 Idaho Transportation Department's Rules
Governing Administrative License Suspension
6.0 ISP Standard Operating Procedure Breath
Alcohol Testing, Revision 2 Effective 11/01/2010
Lifeloc FC20 Breath Testing Specialist BTS Manual
Idaho Statutes

JUDICIAL NOTICE DOCUMENTS PER REMAND
ORDER FROM THE COURT

Page Number
193-196
27-31
152-164
197-255
256-276
277-308
309-335

State of Idaho vs. Dawn M. Remsburg

336-338

NHTSA 2006 SFST Manuals

CD

House Bill 660

339-342

DATED THIS 12TH DAY OF AUGUST, 2011.

dx/&Lh/L<~
2

/sethsc~

Idaho Transportation Department

JUDICIAL NOTICE DOCUMENTS PER REMAND
ORDER FROM THE COURT

CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of August, 2011, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

CHARLES STROSCHEIN
ATIORNEY AT LAW
P.O. DRAWER 285
LEWISTON, ID 83501

X

U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
__TELECOPY (FAX)

EDWIN LITIENEKER
ATIORNEY AT LAW

_X_ELECTRONIC MAIL
HAND DELIVERED
OVERNIGHT MAIL
_ _TELECOPY (FAX)

~~'

,,-

~

Beth Schiller
Idaho Transportation Department

JUDICIAL NOTICE DOCUMENTS PER REMAND
ORDER FROM THE COURT
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IN THE IDAHO
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PATTY

STATE OF

IDAH°U™~E

'i"'

,

(1':" .·

DEPUTY

In the Matter of the
Driving Privileges of
George Jacob Beyer Jr.

)
)
)
)
)

File No. 648000035832
D.L. No. JA363481 B
RESPONSE TO ORDER
REGARDING JUDICIAL NOTICE

The following are web sites or copies of documents that were taken notice of in this
administrative license suspension (ALS) proceeding:

1.

Records regularly maintained by ITD.
a. Petitioner's driver's license record

i. Exhibit 14 was located in this Findings of Fact and Conclusions
of Law and Order (copy enclosed)
1. The petitioner's ALS suspension dates were used in this
Findings of Fact and Conclusions of Law and Order

2,

IDAPA Rules
a. 04.11.01 Idaho's rules of administrative procedures
b. 11.03.01 ISP's rules for alcohol testing
c. 39.02,72 ITD's rules governing administrative procedures
i. IDAPA Rule can be found at the following web site:
http://adm,idaho.gov/adminrules/agyindex.htm
1. IDAPA Rules were not cited in this Findings of Fact and
Conclusions of Law and Order

RESPONSE TO ORDER REGARDING
JUDICIAL NOTICE
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a. Copies of all above IDAPA Rules are enclosed
3.

ISP standard and procedure (SOP) for breath testing instruments
a. SOP can be found at the following web site:
http://www.isp.idaho.gov/forensic/certificates.html#BATManuals
1.

ISPFS SOP (revision 2 effective 11/01/2010) § 6 was cited (in
this Findings of Fact and Conclusions of Law and Order
a. A complete copy of the SOP is enclosed.

4.

Lifeloc FC20 Manual Version 1/July 2009
a. The manual is no longer available on the internet but a copy is enclosed.
b. Reviewed but not used in this Findings of Fact and Conclusions of Law
and Order

5.

Idaho Statues, city and county ordinances and procedures
a. Idaho Code § 18-8002 (Cited and copy enclosed)
b. Idaho Code §18-8002A (Cited and copy enclosed)
c. Idaho Code § 18-8002A(7) (Cited and included within the copy of Idaho
Code §18-8002A)
d. Idaho Code §18-8002A(5)(b)(v) (cited and included within the copy of
Ida ho Code § 18-8002A )
e. Idaho Code§ 18-8004 (Cited and copy enclosed)
f. Idaho Code § 18-8004C (Copy enclosed)
g. Idaho Code§ 18-8006 (Copy enclosed)
h. Idaho Code §49-644 (Cited and copy enclosed)

i. Idaho codes can be found at the following web site:
http://www.legislature.idaho.gov/idstat/TOC/IDStatutesTOC.htm

i. No city or county ordinances and procedures were referred to in this
RESPONSE TO ORDER REGARDING
JUDICIAL NOTICE
ORDER- 2
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Findings of Fact and Conclusions of Law and Order.

i. Lewiston City Code can be found at the following site:
http://www.codepublishing.com/ID/lewiston.html

6.

Reported court decisions
a. The Idaho court decisions can be found by using the web and at this
Idaho Supreme Court web site:
http://www.isc.idaho.gov/opinions/scopins.htm
b. This Findings of Fact and Conclusions of Law and Order cite State vs.
Remsburg 126 Idaho 340 (App1994)
c. A copy of State vs. Remsburg is enclosed

7.

National Highway Transportation Safety Administration (NHTSA) SFST manual
a. Not referred to but reviewed in this ALS proceeding

i. A copy of the NHTSA SFST manual (disc) is enclosed.

8.

Idaho House Bill 660 (2000) cites the change of the name of the Department of
Law Enforcement to Idaho State Police
a. House Bill 660 can be found at:

http://cs.boisestate.edu/-tcole/cs125/spr11/p4 files/etext/ldaho-HouseBill.txt
1.

Copy of House Bill 660 is enclosed
L The year when the name change occurred was cited in this
Findings of Fact and Conclusions of Law and Order.

RESPONSE TO ORDER REGARDING
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If any additional information is needed please advise.

Respectfully submitted this 11 1h day of August 2011

Enc G. MoOcfy
ALS Hearing Examiner

RESPONSE TO ORDER REGARDING
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ATION DEPARTMENT

Driver Services • P.O. Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv.idaho gov

EXHJB\T

I~
5 0 040-IA

(208) 334-8736

REQUESTED BY: BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON

DRIVER
FOR:
BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON
RSTR:

NONE

TYPE

DATE

ID 83501

PAGE

1

ID 83501

L I C E N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 01/29/2009
EXPIRES: 02/22/2013

DESC

11/17 /2010

ISSUE TYPE: DL
CLASS: D
OPR STATUS: VALID
CDL STATUS: NOTLIC
DRV TRAIN: YES

CLS

DOC #

-------- ------------

CITN 02/22/97 FAIL SIGNAL LOC:UTAH
CRT:
CONV 03/19/98 FORF PTS:O
FINE:
50.00 COSTS:
0.00 JAIL DAYS:
LOC:LATAH
CITN 10/24/98 BASIC RULE
CRT:MOSCOW
CONV 11/12/98 GLTP PTS:3
ORD: INFR
FINE:
20.50 COSTS: 32.50 JAIL DAYS:

C99H81561
0

PROBATION:

0 BAC:

.

PST:55 CIT: 60
657ISTAR8327
0

PROBATION:

0 BAC:

LOlO 11/24/98 POINTS CAUTION

450000000005

L021 09/17/99 REQUEST FOR HEAR

648000737103

L027 09/17 /99 ADMIN HEAR CASE

648000737103

L029 09/20/99 TELEPHONE HEAR.NG

648000737103

L02B 09/30/99 RESCHEDULE TELEP

648000737103

L044 10/04/99 ALS RESCIND

648000737103

MFLM 10/04/99 H.O. 'S FINDINGS/FACTS

A00273408

CONTINUED
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Driver Services • P.O. Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv 1daho.gov

5 0 040-IA

(208) 334-8736

REQUESTED BY: BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON

DRIVER
FOR:
BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON
RSTR:

NONE

TYPE

DATE

ID 83501

PAGE

2

ID 83501

L I C E N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 01/29/2009
EXPIRES: 02/22/2013

DESC

11/17 /2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

MFLM 10/04/99 ALS RESCIND FILE
CITN 09/03/99 INATT DRVNG LOC:LATAH
CRT:MOSCOW
CONV 12/08/99 GLTP PTS:3
ORD: MISD
FINE:
251. 50 COSTS: 63.50 JAIL DAYS:

657ISTAR9354
5

LOC:LEWISTON
CITN 06/21/00 BASIC RULE
CRT:LEWISTON
CONV 07 /10/00 GLTP PTS:3
ORD: INFR
0
FINE:
20.50 COSTS: 32.50 JAIL DAYS:

PROBATION: 180 BAC:
PST:25 CIT: 38
648ISTAR0249
PROBATION:

0 BAC:
PST:35 CIT: 49
648ISTAR0215

PROBATION:

0 BAC:

LOlO 09/05/00 POINTS CAUTION
LOC:KOOTENAI
CITN 03/04/01 BASIC RULE
CRT:COEUR
D'ALENE
CONV 03/28/01 GLTP PTS:4
ORD: INFR
0 PROBATION:
0.00 COSTS: 32.50 JAIL DAYS:
FINE:

RESPONSE TO ORDER REGARDING
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LOC:LEWISTON
CITN 05/03/00 BASIC RULE
CRT:LEWISTON
CONV 05/25/00 GLTP PTS:3
ORD: INFR
0
20.50 COSTS: 32.50 JAIL DAYS:
FINE:

CONTINUED

DL
D
VALID
NOTLIC
YES

450000000008
PST:55 CIT: 74
615ISTAR1094
0 BAC:

IDAHO TRANSPO

TATION DEPARTMENT

Driver Services • PO. Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv idaho.gov

50040-IA

(208) 334-8736

REQUESTED BY: BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON

D R I

V E R

FOR:
BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON
RSTR:

TYPE

ID 83501

PAGE

3

ID 83501

L I C E N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 01/29/2009
EXPIRES: 02/22/2013

11/17/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
D
VALID
NOTLIC
YES

NONE
DATE

DESC

--------

------------

CLS

------------

LOlO 04/04/01 POINTS CAUTION

450000000016

LOC:LEWISTON
CITN 12/12/03 BASIC RULE
CRT:LEWISTON
CONV 01/07/04 GLTP PTS:3
ORD: INFR
0
FINE:
20.50 COSTS: 32.50 JAIL DAYS:
COMM 03/04/04 STOP 93 DELETED

DOC #

PST: 35 CIT: 47
648ISTAR4008
PROBATION:

BY: 50031 (DL)

LOC:NEZ PERCE
CITN 03/24/04 BASIC RULE
CRT:LEWISTON
CONV 04/14/04 GLTP PTS:4
ORD: INFR
0
FINE:
20.50 COSTS: 32.50 JAIL DAYS:
LOC:NEZ PERCE
CITN 05/09/04 BASIC RULE
CRT:LEWISTON
CONV 05/26/04 GLTP PTS:3
ORD: INFR
0
FINE:
20.50 COSTS: 32.50 JAIL DAYS:

0 BAC:

01/16/2004

000000000
PST:35 CIT: 52
648ISTAR4114

PROBATION:

0 BAC:

PST:55 CIT: 65
648ISTAR4148
PROBATION:

0 BAC:

LOlO 05/27/04 POINTS CAUTION

450000000013

COMM 12/26/08 RBM 12/26/2008

000000000

CONTINUED

RESPONSE TO ORDER REGARDING
JUDICIAL NOTICE

IDAHO TRANS

RTATION DEPARTMENT

Driver Services • P.O. Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv idaho.gov

5 0040-IA

(208) 334-8736

REQUESTED BY: BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON

D R I V E R
FOR:
BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON
RSTR:
TYPE

ID 83501

PAGE

4

ID 83501

L I C E N S E

R E C 0 RD

LICENSE NO
BIRTH DATE
ISSUED: 01/29/2009
EXPIRES: 02/22/2013

11/17 /2010

ISSUE TYPE:
CLASS:
QPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
D
VALID
NOTLIC
YES

NONE
DATE

DESC

CLS

CITN 07/24/09 BASIC RULE
LOC:LATAH
CONV 08/13/09 GLTP PTS:3
CRT:MOSCOW
ORD: INFR
FINE:
33.50 COSTS: 41. 50 JAIL DAYS:

PST:55 CIT: 65
657ISTAR9226

0

CITN 08/20/10 BASIC RULE
LOC:WASHINGTON
CONV 09/09/10 GLTP PTS:3
CRT:
FINE:
0.00 COSTS:
0.00 JAIL DAYS:
0
COMM 11/17/10 STOP 78 DELETED

BY: 50040

PROBATION:

0 BAC:

RCVDl0/26/10 PST:60
PROBATION:
(DL)

0 BAC:

CIT: 65
800158201

.

11/12/2010

L027 11/17/10 ADMIN HEAR CASE
PEND 12/06/10 ALS08+0RDRUG

DOC #

--- ------------

-------- ------------

648000035832
TO 03/06/11

OPR 648000035832
MFLM A05777731

LICENSE IN FILE
12 MONTH POINTS: 3

24 MONTH POINTS: 6

36 MONTH POINTS: 6

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.
CONTINUED
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IDAHO TRANSP

TATION DEPARTMENT

Driver Services • PO. Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv :daho gov

50040-IA

(208) 334-8736

REQUESTED BY: BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON

D R I V E R
FOR:
BEYER, GEORGE JACOB JR
1510 ALDER DR
LEWISTON
RSTR:

NONE

TYPE

DATE

ID 83501

PAGE

5

ID 83501

L I C E N S E

R E C 0

LICENSE NO:
BIRTH DATE:
ISSUED: 01/29/2009
EXPIRES: 02/22/2013

DESC

RD

11/17/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

DL
D
VALID
NOTLIC
YES

DOC #

*** ACTION PENDING ***
*** ACTION PENDING ***
END OF EXISTING RECORD
AS .AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS.
I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT.

NOVEMBER 17, 2010

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE
CONTAINED IN DRIVER LICENSE RECORDS TO lJNAUTHORIZE PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
***END OF DLR PRINT***
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IN THE IDAHO TRANSPORTATION DEPARTMENT
STATE OF IDAHO

IN

THE MATTER OF THE

DRIVING PRIVILEGES OF

GEORGE JACOB BEYER JR.

________

)
)
)
)
)
)
)

IDAHO

D.L. No.JA363481B

R~No.648000035832

FINDINGS

OF FACT AND

CONCLUSIONS

OF LAW AND

ORDER

This matter came on for Administrative License Suspension (ALS)
hearing on December 01, 2010, by telephone conference. Charles
Stroschein, Attorney at Law, represented Beyer.
The suspension set out in the Notice of Suspension served
pursuant to Idaho Code §18-8002A* is

SUSTAINED.

EXHIBIT LISTt
The hearing examiner received the following exhibits into evidence
as part of the record of the proceeding:
1. Notice of suspension and temporary permit
2. Evidentiary test results
3. Instrument operations log
4. Sworn statement
5. Influence report
6. Copy of citation number 35832
7. Copy of petitioner's driver's license
8. Envelope from law enforcement agency
RESPONSE TO ORDER REGARDING
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9. Certificate of receipt of law enforcement documents
10.Petitioner's hearing request
11. Petitioner's request for subpoenas
12.Petitioner's notice of appearance
13. Petitioner's motion for discovery order
14.Petitioner's driving record
15 .Subpoena-civil
16.Subpoena-duces tecum
17.Subpoena-duces tecum
18.0rder
19.0rder
20.0rder
A. Portable breath testing instrument inspection/certification
B. DVD
C. Motion to suppress

D. ISP Forensic Services SOP revised 11-1-10
E. IDAPA Rule 11.03.0
F. ISP SOP revised 8-2-10
G. History page
H. Stay Order
I. Correspondence

J. Post employee profile
K. State of WA v. Fausto and Ballow
L. Motion to strike breath test
THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE
FOLLOWING ITEMS:

1. Records regularly maintained by ITO*
2. IDAPA§ Rules and manuals
3. ISP** standards and procedures tt for breath testing instruments
RESPONSE TO ORDER REGARDING
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4. Idaho Statutes, city, and county ordinances and procedures
5. Reported Court Decisions
6. NHTSAH driving while impaired and SFSTs§§ testing manual
ADMINISTRATIVE PROCEEDINGS ***

Trooper Jeffory R. Talbott testified:
1. Beyer's vehicle was observed making an illegal right turn.
2. The illegal turn is not indicate on the DVD.
3. Times in the record are based upon his watch.
4. Beyer failed two of the three SFSTs.
5. Beyer did not fail the one leg stand SFST.
6. Beyer was detained and not arrested.
7. Beyer was placed in the patrol vehicle's back seat.
8. Beyer was not handcuffed and his feet were hanging outside of the
passenger door.
9. Beyer's mouth was checked for foreign material prior to start of the
monitoring period.
10.Stood within two to three feet away from of Beyer.
11. Beyer stated he was not going to give a breath sample.
12. Beyer was informed about submitting to a blood test.
13.Beyer was arrested and handcuffed.
14.A few minutes later, Beyer said he would take a breath test.
15. Restarted Beyer's monitoring period.
16.Stood next to Beyer during the second monitoring period.
17.The monitoring period was approximately 15 minutes and 30 seconds.
Beyer testified:
1. Drove into the right lane and then merged into the left lane of travel.
: ·""
"0 ,$
'

Mr. Stroschein's final comments and arguments:
1. Exhibit 4 notes Idaho Department of Law Enforcement (IDLE).
RESPONSE TO ORDER REGARDING
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2. There has not been an IDLE for more than ten years.
3. In 2008, the Lifeloc FC20 was approved in Idaho as a breath-testing
instrument.
4. ISP not IDLE approved the Lifeloc FC20's methods and standards.
5. Idaho Code §18-8004(4) requires a laboratory for evidentiary testing.
6. ISP Forensic Services failed to comply with this statutory requirement.
7. This proceeding should be vacated pursuant to Idaho Code §188002A(7)(d), since Trooper Talbott did not state he followed ISP
standards.
8. Pursuant to case law, a monitoring period cannot occur while the
driver is in the back seat of a patrol vehicle especially when the police
officer is distracted on other things.
9. The Lifeloc FC20 training requires a time when the fifteen-minute
monitoring period started.
10.Based upon the times noted in the record, impossible for a fifteenminute monitoring period to occur.

FINDINGS OF FACT

I, having heard the testimony; having heard the issues raised by
the driver; having considered the exhibits admitted as evidence; having
considered the matter herein; and being advised in the premises and the
law, make the following Findings of Fact:

§18-8002A(7) THE PETITIONER HAS
THE BURDEN OF PROOF BY A PREPONDERANCE OF THE EVIDENCE
REGARDING ALL IDAHO CODE §18-8002A STANDARDS AND ALL
PURSUANT TO IDAHO CODE

ISSUES RAISED BY THE PETITIONER.

RESPONSE TO ORDER REGARDING
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1.
DID TROOPER TALBOTT HAVE LEGAL CAUSE To STOP THE VEHICLE
BEYER WAS DRIVING?

1. Trooper Talbott observed the vehicle driven by Beyer fail to turn into
the correct lane of travel as required by Idaho Code §49-644.
2. Although the traffic violation is not shown in Exhibit B, Exhibit B
demonstrates Trooper Talbott had explained to Beyer how he illegally
made the turn.
3. Pursuant to Idaho Code § 18-8002A(7) Beyer bears the burden of proof
by the preponderance of the evidence.
4. Beyer's testimony is given the same weight as given to Trooper
Talbott's live testimony and sworn statement.
5. Because Beyer's testimony and Trooper Talbott's live testimony and
sworn statement are equally contradictive, as required by Idaho Code,
Beyer must provide evidence to support his position.
6. Beyer's testimony alone in this case does not outweigh Trooper
Talbott's live testimony or sworn statement.
7. Beyer did not meet his burden of proof.
8. Trooper Talbott had legal cause to stop the vehicle driven by Beyer.

2.
DID TROOPER TALBOTT HAVE LEGAL CAUSE TO BELIEVE BEYER
VIOLATED IDAHO CODE §18-8004?

1. Trooper Talbott observed Beyer driving a motor vehicle.
2. Beyer exhibited the following behaviors:
a. Smelled of an alcoholic beverage
b. Admitted to consuming alcoholic beverages
c. Glassy eyes
d. Bloodshot eyes
3. Beyer met or exceeded the minimum decision points on the horizontal
gaze nystagmus and the 9-step walk and turn SFSTs.
RESPONSE TO ORDER REGARDING
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4. Since Beyer failed two (plural) of the three SFSTs, Exhibit 4's
narrative is correct and not ambiguous by stating Beyer performed and

failed the

test~

(plural).

4. Exhibit L noted certain situations regarding the inadequacies of
Trooper Talbott administering the SFSTs.
5. Even without considering the SFSTs, Trooper Talbott's observations of
Beyer, as set forth in Exhibit 4's DUI NOTES are sufficient for
requesting an evidentiary test from Beyer.
6. Idaho Code §18-8002A(5)(b)(v) provides the police officer's sworn
statement shall state that the person was lawfully arrested.
7. Although Beyer was initially detained in order for him to submit to a
breath test, Trooper Talbott's testimony at this ALS proceeding
indicated how Beyer was lawfully arrested after Beyer refused the
evidentiary breath test.
8. Trooper Talbott had sufficient legal cause to arrest Beyer and request
an evidentiary test.

3.
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF
IDAHO CODE

§§18-8004, 18-8004C, OR 18-8006?

1. The analyses of Beyer's breath samples indicated a BrACttt of
insufficient/ .165/ .158.
2. Based upon statements Trooper Talbott made to Beyer regarding
needles used for blood testing, Exhibit L provides Beyer was
threatened to take a breath test.
3. Beyer did not provide any testimony to support Exhibit L's speculation.
4. Pursuant to Idaho Code §18-8002A(7) Beyer believing he was
threatened to take a breath test is not one of the exclusive issues that
can be raised in an ALS hearing.
5. Since the record demonstrates Beyer submitted to and failed a breath
test, Beyer was in violation of Idaho Code § 18-8004.
RESPONSE TO ORDER REGARDING
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4.
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC
SERVICES SOPS?

1. Trooper Talbott's affidavit states the evidentiary test was performed in
compliance with Idaho Code and ISP Forensic Services SOPs.

2. The standard language in Trooper Talbott's sworn statement (Exhibit
4) does state Department of Law Enforcement (DLE) and not Idaho
State Police (ISP).
3. As of July 1, 2000, DLE's name was changed to Idaho State Police.
4. With DLE and ISP being the same, the record is accurate and
incompliance with statute in setting forth the proper authority.
5. Since DLE and ISP are one of the same, the Hearing Examiner can
infer that Exhibit 3's boilerplate language refers to ISP just as it did to
DLE prior to July 1, 2000.
6. It can also be inferred that since DLE is now ISP, the Lifeloc FC20 is an
acceptable and approved breath-testing instrument within· the state of
Idaho and was properly used to test Beyer's breath sample.
7. ISP Forensic Services SOP§ 6 requires a driver to be monitored for
fifteen minutes prior to an evidentiary breath test.
8. Beyer argued he was not properly monitored based upon the times in
the record and the area where Trooper Talbott was located during the
monitoring period.
9. Based upon the times noted in Exhibit B, Beyer was monitored for at
least fifteen minutes prior to his breath test (see Exhibit B from
02:43:29 to Beyer's first attempt at blowing into the Lifeloc FC20 at
02:59.01).
10. Unlike what is stated in Exhibit L, Exhibit B shows Beyer was warned
not to burp, vomit, or regurgitate.
11. Pursuant to ISP Forensic Services SOP § 6, a police officer is not
required to state this warning to a driver prior to the monitoring
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period.
12.After the warning and prior to Beyer's breath test, Exhibit B does not
set forth Beyer did anything or admitting to do anything that would
have skewed his breath test results during the monitoring period.
13.After the start of the monitoring period and while Trooper Talbott was
outside and next to Beyer, Exhibit B demonstrates Trooper Talbott
continuously communicated with Beyer.
14.State vs. Remsburg (126 Idaho 340) states that during the
observation period, the operator of a breath testing instrument does
not need to stare continuously at the driver for the full fifteen minute
monitoring period.
15. Remsburg further provides that the level of surveillance by the police
officer of the driver during the observation must in the police officer's
mind accomplish the requirements set forth in ISP Forensic Services
SOP Section 6.
16.Trooper Talbott's testimony lacks any statement that he was unable to
monitor Beyer as required by ISP Forensic Services SOP § 6.
17. Even when Trooper Talbott's attention was diverted to other situations
during the monitoring period (including Trooper Talbott yelling to a tow
truck driver for less than 8 seconds) Exhibit B and additionally Beyer
failed to provide any proof that Trooper Talbott's other senses than
sight were unable to assist in monitoring Beyer.
18.Added assumptions were made in Exhibit L regarding outside
influences affecting Beyer's monitoring period.
19. However, Beyer did not offer testimony at this ALS hearing to support
what is noted in Exhibit L nor has he submitted any proof by the
preponderance of the evidence to back these assumptions.
20. Upon review of the Lifeloc FC20's manual and ISP Forensic Services
SOPs, there is no mandate for the operator of a breath-testing
instrument to indicate a time when the monitoring period commences
on the duplicate printout from a breath-testing instrument.
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21.Beyer's evidentiary test

w2

)erformed in compliance with Idaho Code

and ISP Forensic Services SOPs.

5.
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY
WHEN THE TEST WAS ADMINISTERED?

1. The evidentiary breath-testing instrument used to test Beyer's breath
sample completed a valid performance verification check at 04: 20
hours on November 06, 2010.
2. The valid performance verification check approved the instrument for
evidentiary testing in accordance with ISP Forensic Services SOP.
3. The evidentiary testing instrument functioned properly when the test
was administered.

6.
WAS BEYER ADVISED

OF THE POSSIBLE SUSPENSION OF Hrs IDAHO
DRIVING PRIVILEGES?

1. Beyer was played the Idaho Code §§18-8002 and 18-8002A advisory
recording prior to submitting to the evidentiary test.
2. Beyer was advised of the consequences of refusing or failing
evidentiary testing pursuant to Idaho Code §§18-8002 and 18-8002A.

7.
ADDITIONAL ISSUES

22. Exhibit I's issues of another state's "confidence interval" of breath
testing instruments as provided in Exhibit K is for ISP Forensic
Services to consider and address.
23.Issues noted in Exhibit Kare not issues that can be raised in this ALS
proceeding pursuant to Idaho Code §18-8002A(7).
24.ISP Forensic Services changing standards for breath testing
instruments is a policy of another agency and the reasons for the
RESPONSE TO ORDER REGARDING
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changes are unknown by me.
25.Arguments noted in Exhibit C regarding the ISP Forensic Services
changes to the SOPs have been read but will not be ruled upon since
such arguments cannot be address or considered in this ALS hearing
pursuant to Idaho Code §18-8002A(7).

CONCLUSION OF LAW

CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND
REJECTED IN FAVOR OF THE FOREGOING CITED FACTS.
BASED UPON THE FOREGOING FINDINGS OF FACT, I
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES
SET FORTH IN IDAHO CODE §§18-8002 AND 18-8002A
WERE COMPLIED WITH IN THIS CASE.

THE FOLLOWING ORDER IS RENDERED:

ORDER

THE STAY ORDER IS HEREBY QUASHED AND THE
SUSPENSION SET FORTH IN THE NOTICE OF SUSPENSION
FOR FAILURE OF EVIDENTIARY TESTING SERVED BY
TROOPER TALBOTT ON NOVEMBER 06, 2010, SHALL BE
REINSTATED FOR 90 DAYS COMMENCING ON DECEMBER
29, 2010, AND REMAIN IN EFFECT THROUGH MARCH 29,
2011.
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DATED this 23rd day of December 2010

Eric G. Moody
ADMINISTRATIVE HEARING EXAMINER
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FINAL ORDER
(Hearings pursuant to section 18-8002A, I.C.)

This is a final order of the Department.
A motion for reconsideration may be filed with the Idaho Transportation
Department's Administrative License Suspension Hearing Unit, PO Box
7129, Boise, ID 83707-1129 within fourteen (14) days of the issue date
of this order. If the hearing officer fails to act upon this motion within
twenty-one (21) days of its receipt, the motion will be deemed denied.
Alternatively, pursuant to sections 67-5270 and 67-5272, Idaho Code, any
party aggrieved by this final order or orders previously issued in this case
may appeal this final order and all previously issued orders in this case to
district court by filing a petition for judicial review in the district court of
the county in which:
1.

A hearing was held;

2.

The final agency actions were taken; or

3.

The party seeking review of the order resides.

An appeal must be filed within twenty-eight (28) days of the issue date of
this final order. The filing of an appeal to district court does not itself stay
the effectiveness or enforcement of the order under appeal.
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Endnotes
*Idaho's Implied Consent Statute
tidaho Transportation Department's (ITO hereafter) exhibits are numeric,
Petitioner's exhibits are alpha
fidaho Transportation Department
§Idaho's Administrative Procedure Act
**rdaho State Police

Hereafter SOPs
HNational Highway Transportation Safety Administration
§§Standardized field sobriety tests
***Argument and testimony is summarized from record of hearing
tttBreath Alcohol Concentration
11
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IDAPA 39
TITLE 02
CHAPTER 72

39.02.72 - RULES GOVERNING ADMINISTRATIVE LICENSE SUSPENSIONS

000.
LEGAL AUTHORITY.
In accordance with Section 18-8002A, Idaho Code, the Idaho Transportation Board adopts the following rule
(10-1-94)
governing Administrative License Suspensions (ALS).
001.

TITLE AND SCOPE.

01.
Suspensions."

Title. This rule shall be cited as IDAPA 39.02.72, "Rules Governing Administrative License
(4-5-00)

02.
Scope. The purpose of this Rule is to establish driver's license suspension procedures for persons
driving under the influence of alcohol or other intoxicating substances as indicated by an evidentiary test of blood,
breath, or urine, pursuant to Section 18-8002A, Idaho Code. This rule also includes the procedures for administrative
(4-5-00)
hearings to review the propriety of administrative license suspensions.
002.
WRITTEN INTERPRETATIONS.
Written interpretations of this rule in the form of explanatory comments accompanying the rule-making proposal and
a review of the comments submitted during the rule-making process are available from the Secretary to the Board,
Idaho Transportation Board, P.O. Box 7129, Boise, ID 83707-1129, or 3311 W. State Street, Boise, Idaho. (10-1-94)
003.
ADMINISTRATIVE APPEALS.
All Administrative License Suspension appeals pursuant to Section l 8-8002A, Idaho Code, shall be governed by this
rule and IDAPA 04.11.01, "Idaho Rules of Administrative Procedure of the Attorney General," in so far as they apply.
(10-1-94)
004.
INCORPORATION BY REFERENCE.
There are no documents incorporated by reference in this chapter.
005.

(5-1-ll)T

OFFICE -- OFFICE HOURS -- MAILING AND STREET ADDRESS -- PHONE :NUMBERS.

01.
Street and Mailing Address. The Idaho Transportation Department maintains a central office in
(5-1-ll)T
Boise at 3311 W. State Street with a mailing address of P 0 Box 7129, Boise ID 83707-1129.
02.

holidays.

Office Hours. Daily office hours are 8:00 a.m. to 5:00 p.m. except Saturday, Sunday and state
(5-1-ll)T

03.
Telephone And Fax Numbers. The central office may be contacted during office hours by phone
(5-1-11 )T
at 208-334-8000 or by fax at 208-334-8739.
006.
PUBLIC RECORDS ACT COMPLIANCE.
All records associated with this chapter are subject to and in compliance with the Idaho Public Records Act, as set
(5-1-ll)T
forth in Sections 9-337 through 9-350, Idaho Code.
007. -- 009.
010.

(RESERVED).

DEFil\TJTIONS.

01.
Petitioner. A person who has been served with a Notice of Suspension pursuant to Section l 88002A, Idaho Code.
(10-1-94)
02.

Received by the Department. A document that has been:

a.

Personally delivered to the Department's Driver Services Section at 3311 W. State Street, Boise,
Page 2
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Idaho; or

(10-1-94)

b.

Delivered by mail and addressed to P.O. Box 7129, Boise, ID 83707-1129; or

(10-1-94)

c.

Transmitted by facsimile machine to telephone number (208) 332-4124.

(5-1-ll)T

d.

Sent by e-mail to diiverrecords@itd.idaho.gov.

(5-1-ll)T

03.
Business Days. All days of the week except Saturday, Sunday, and legal holidays as defined by
Section 73-108, Idaho Code.
(10-1-94)
04.
Certified Copy. A reproduction of an original record that has been certified by a custodian of such
record to be a true and accurate copy.
(10-1-94)
05.
same matrix.

Duplicate Original. A counterpart produced by the same impression as the original, or from the
(3-19-99)

06.
Evidentiary Test. An analysis of blood, breath, or urine to determine the presence of alcohol,
drugs, or other intoxicating substances.
(10-1-94)
011. -- 099.
100.

(RESERVED).

HEARING REQUESTS.

Written Requests. Hearing requests must be made in writing. Hearing requests must contain the
01.
following information:
(10-1-94)
a.
conducted;

The petitioner's full name, complete mailing address, and telephone number where hearing will be
(3-19-99)

b.

The driver's license number;

(10-1-94)

c.

The petitioner's date of birth;

( 10-1-94)

d.

The date of arrest;

(10-1-94)

e.

A brief statement of the issues the petitioner proposes to raise at the hearing; and

(10-1-94)

f.

Any dates or times that the petitioner or attorney cannot be available for the hearing.

(10-1-94)

02.
Timely Requests. Hearing requests must be received by the Department no later than 5 p.m. of the
seventh day following the service of the Notice of Suspension. Hearing requests received after that time shall be
considered untimely. The Department shall deny an untimely hearing request unless the petitioner can demonstrate
that a request should be granted.
(10-1-94)
03.
101.

Request Withdrawal. Petitioners may withdraw their hearing requests at any time.

(10-1-94)

HEARING NOTICES.

01.
Notification. Upon timely receipt of hearing requests, the Department shall notify petitioners of the
time' and date of the hearing as soon as practicable, but no later than seven (7) days prior to the hearing. Hearing
notices shall be mailed or e-mailed to the address provided in the hearing requests, or if no address was provided,
(5-1-11 )T
notices shall be mailed to the most current address contained in the petitioner's driver's license records.
02.
Hearings Conducted by Telephone. Hearings shall be conducted by telephone unless the hearing
officer shall determine that the petitioner or other participant would be denied the opportunity to participate in the
entire hearing if held by telephone. Face to face hearings shall be held in Ada County (or other locations within the
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state as may be determined by the Department).

(3-19-99)

03.
Hearing Date. Hearings shall be conducted within twenty (20) days of receipt of the hearing
request However, the Hearing Officer may extend the hearing date for one (1) ten (10) day period upon a showing of
good cause. Such extension shall not stay the suspension.
(5-1-11 )T
102. -- 199.
200.

(RESERVED).

DOCUMENT SUBMISSION.

01.
Forwarding Documents to the Department Upon service of a Notice of Suspension, a law
enforcement agency shall, in accordance with Section 18-8002A, Idaho Code, forward the following documents to
the Department within five (5) business days:
(3-19-99)
a.

Notice of Suspension.

(5-1-ll)T

b.
The sworn statement of the officer incorporating any arrest or incident reports relevant to the arrest
and evidentiary testing.
(10-1-94)
c.
A certified copy or duplicate original of the test results or log of test results if the officer has
directed an evidentiary test of the petitioner's breath.
(3-19-99)

02.
Compliance. The documents shall be considered forwarded in a timely manner if they are
postmarked within five (5) business days of the date of service of the Notice of Suspension or are accompanied by a
certificate, certifying the documents were deposited with:
(3-19-99)
a.

The United States mail or overnight delivery service; or

b.

Hand delivered, within five (5) business days of the date of service of the suspension notice.
(3-19-99)

(10-1-94)

03.
Blood and Urine Tests. If an evidentiary test of blood or urine was administered rather than a
breath test, the Notice of Suspension shall not be served until the results of the test are obtained. In such cases, the
peace officer may forward the sworn statement and accompanying reports to the Department and the Department
(10-1-94)
shall have the responsibility of serving the Notice of Suspension, if necessary.
201. -- 299.
300.

(RESERVED).

SUBPOENAS.

01.
Request. The Hearing Officer assigned to the matter may, upon written request, issue subpoenas
requiring the attendance of witnesses or the production of documentary or tangible evidence at a hearing. ( 10-1-94)
02.
Serving Subpoenas. Parties requesting subpoenas shall be responsible for having the subpoenas
served. Witnesses shall not be compelled to attend and testify at hearings unless served with subpoenas at least one
hundred and twenty (120) hours prior to the time of hearing.
(5-1-11 )T
03.
Proof of Service. Parties responsible for service of the subpoena shall provide proof of service of
the subpoena prior to the scheduled hearing.
(5-1-11 )T
301. -- 399.
400.

(RESERVED).

DOCUMENT DISCOVERY.

01.
Obtaining Photocopies. To obtain a photocopy of a document which is public record, relates to the
petitioner hearing, and is in the possession of the Department, petitioners shall make a written request to the
Department. The Department shall attempt to provide the requested copies prior to the hearing date, but failure to do
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so shall not be grounds for staying or rescinding a suspension.

(10-1-94)

02.
Further Document Discovery. Further discovery shall only be conducted in accordance with
(10-1-94)
ID APA 04.11.01.521, "Idaho Rules of Administrative Procedure of the Attorney General."
401. -- 499.
500.

(RESERVED).

RECORDS OF PROCEEDINGS.

01.
shall consist of:

Required Records. The Hearing Officer shall make a record of hearing proceedings. This record
(10-1-94)

a.
An audio recording of the hearing, except in instances where the Hearing Officer authorizes a
(5-1-11 )T
different method of reporting the hearing.
b.

Exhibits and other items of evidentiary nature.

(10-1-94)

02.
Requesting Copies. Any party may make a written request for a copy of the audio recording of the
hearing from the Department. The requesting party shall reimburse the Department for the actual cost of providing
the copy.
(5-1-11 )T
501. -- 599.

(RESERVED).

600.
FINAL ORDER REQUEST FOR RECONSIDERATION.
The Hearing Officer shall make Findings of Fact, Conclusions of Law and Order either sustaining or vacating the
license suspension in question. The Findings of Fact, Conclusions of Law and Order shall be the final order of the
Department. A request for reconsideration must be made within fourteen ( 14) days of the issuance of the Findings of
Fact, Conclusions of Law and Order. The request for reconsideration shall contain a request to submit new evidence
if the party wishes the hearing officer to consider any new evidence.
(3-19-99)
01.
Issuing Facts and Findings. The Hearing Officer shall issue the Findings of Fact, Conclusions of
Law and Order following the hearing.
(5-1-11 )T
Mailing Final Order. The Findings of Fact, Conclusions of Law and Order is issued when a copy
02.
is deposited in the United States Mail addressed to the petitioner or the petitioner's attorney or e-mailed to the
petitioner or the petitioner's attorney.
(5-1-11 )T
601. -- 699.
700.

(RESERVED).

FAILURE TO APPEAR

01.
Proposed Order of Default. Should the petitioner fail to appear at the scheduled hearing, either in
person or through an attorney, the Hearing Officer shall promptly issue a notice of proposed order of default. This
notice is deemed served when mailed or e-mailed to the petitioner or petitioner's attorney at the address shown in the
request for hearing, or if no address was provided, the notice shall be mailed to the most current address contained in
the petitioner's driver's license records.
(5-1-1 l)T
02.
Filing Petition. The petitioner may, within seven (7) days of service of the notice of proposed order
of default, file a petition requesting that the order of default not be entered and stating the grounds for such a request.
If the Hearing Officer grants the petitioner's request, the hearing shall be rescheduled. Granting the petitioner's
request shall not stay or vacate the suspension.
(5-1-11 )T
03.
Denied Petitions. If the Hearing Officer denies the petitioner's request that the default order not be
entered., the Hearing Officer shall make a determination to sustain or vacate the suspension based upon the
documentary record submitted by the Department.
(10-1-94)
04.

Attending a Hearing. A petitioner or witness shall be deemed to have appeared if present within
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fifteen ( 15) minutes after the time the Hearing Officer is ready to begin the hearing. In the case of a telephone
hearing, the petitioner or witness shall be deemed to have appeared if contacted by telephone on the second attempt to
do so within a fifteen ( 15) minute period from the commencement of the hearing.
(3-19-99)

701. -- 799.

(RESERVED).

800.
FORMS.
The Department shall develop appropriate forms to be used throughout the state including, but not limited to, forms
for Notice of Suspension and officer's sworn statement. Each law enforcement agency shall use the forms supplied by
the Department in carrying out the requirements of Section 18-8002A, Idaho Code, and this Rule. However, the
sworn statement may be in the form of a law enforcement agency's affidavit of probable cause or equivalent
(5-1-11 )T
document, so long as it contains the elements required by Section 18-8002A, Idaho Code.
801. -- 999.

(RESERVED).
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CHAPTER 01

04.11.01 - IDAHO RULES OF ADMINISTRATIVE PROCEDURE
OF THE ATTORNEY GENERAL

SUBCHAPTER A -- GENERAL PROVISIONS
(Rules 0 through 99 -- General Provisions)
LEGAL AUTHORITY (RULE 0).
000.
This chapter is adopted under the legal authority of Sections 67-5206(2), 67-5206(3) and 67-5206( 4), Idaho Code.
(7-1-93)
001.

TITLE AI\'D SCOPE (RULE 1).

01.
General."

Title. The title of this chapter is "Idaho Rules of Administrative Procedure of the Attorney
(7-1-93)

02.
Scope. This chapter has the following scope: Every state agency that conducts rulemaking or hears
contested cases must adopt individual rules of procedure as required by this chapter. Further every state agency will
be considered to have adopted the procedural rules of this chapter unless the state agency by rule affirmatively
declines to adopt this chapter, in whole or in part.
(7-1-93)
002.
WRITTEN INTERPRETATIONS -- AGENCY GUIDELINES (RULE 2).
Written interpretations to these rules in the form of explanatory comments accompanying the notice of proposed
rulemaking that originally proposed the rules and review of comments submitted in the rulemaking in the adoption of
these rules are available from the Office of the Attorney General, Statehouse, Boise, Idaho 83720.
(7-1-93)
003.
ADMINISTRATIVE APPEAL (RULE 3).
There is no provision for administrative appeals before the Attorney General under this chapter. This chapter governs
administrative appeals before and within agencies that do not by rule opt out of some or all of this chapter. (7-1-93)
004.
PUBLIC RECORDS ACT COMPLIANCE (RULE 4).
All rules required to be adopted by this chapter are public records.

(7-1-93)

005.
DEFINITIONS (RULE 5).
As used in this chapter:

(7-1-93)

01.

Code.

Administrative Code. The Idaho Administrative Code established in Chapter 52, Title 67, Idaho
(7-1-93)

02.
Agency. Each state board, commission, department or officer authorized by law to make rules or to
determine contested cases, but does not include the legislative or judicial branches, executive officers listed in
Section 1, article IV, of the constitution of the state ofldaho in the exercise of powers derived directly and exclusively
(7-1-93)
from the constitution, the state militia or the state board of correction.
03.

Agency Action. Agency action means:

(7-1-93)

a.

The whole or part of a rule or order;

(7-1-93)

b.

The failure to issue a rule or order; or

(7-1-93)

c.

An agency's performance of, or failure to perform, any duty placed on it by law.

(7-1-93)

04.
Agency Head. An individual or body of individuals in whom the ultimate legal authority of the
(7-1-9 3)
agency is vested by any provision of law.
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05.

Bulletin. The Idaho Administrative Bulletin established in Chapter 52, Title 67, Idaho Code.

(7-1-93)
06.

Contested Case. A proceeding which results in the issuance of an order.

07.

Coordinator. The administrative rules coordinator prescribed in Section 67-5202, Idaho Code.

(7-1-93)
(7-1-93)

08.

Document. Any proclamation, executive order, notice, rule or statement of policy of an agency.

(7-1-93)
09.

Final Rule. A rule that has been adopted by an agency under the regular rulemaking process and

that is in effect.

(7-1-97)

10.
License. The whole or part of any agency permit, certificate, approval, registration, charter, or
similar fonn of authorization required by law, but does not include a license required solely for revenue purposes.
(7-1-93)
11.
Official Text. The text of a document issued, prescribed, or promulgated by an agency in
(4-7-11)
accordance with this chapter, and which is the only legally enforceable text of such document
12.
Order. An agency action of particular applicability that determines the legal rights, duties,
(7-1-93)
privileges, immunities, or other legal interests of one ( 1) or more specific persons.
13.
Party. Each person or agency named or admitted as a party, or properly seeking and entitled as of
right to be admitted as a party.
(7-1-93)
14.
Pending Rule. A rule that has been adopted by an agency under the regular rulemaking process
(i.e., proposal of rule in Bulletin, opportunity for written comment or oral presentation, and adoption of rule in
Bulletin) and remains subject to legislative review.
(7-1-97)
15.
Person. Any individual, partnership, corporation, association, governmental subdivision or agency,
(7-1-93)
or public or private organization or entity of any character.

16.

Pro°l'ision of Law. The whole or a part of the state or federal constitution, or of any state or federal:

(7-1-93)
a.

Statute; or

(7-1-93)

b.

Rule or decision of the court.

(7-1-93)

17.

Proposed Rule. A rule published in the bulletin as provided in Section 67-5221, Idaho Code.

(7-1-97)
18.
Publish. To bring before the public by publication in the bulletin or administrative code, or as
otherwise specifically provided by law.
(7-1-93)
19.
Rule. The whole or a part of an agency statement of general applicability that has been
promulgated in compliance with the provisions of Chapter 52, Title 67, Idaho Code, and that implements, interprets,
or prescribes:
(7-1-93)
a.

Law or policy, or

(7-1-93)

b.
The procedure or practice requirements of an agency. The term includes the amendment, repeal, or
(7-1-93)
suspension of an existing rule, but does not include:
1.

Statements concerning only the internal management or internal personnel policies of an agency
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and not affecting private rights of the public or procedures available to the public;

(7-1-93)

ii.

Declaratory rulings issued pursuant to Section 67-5232, Idaho Code;

(7-1-93)

Ill.

Intra-agency memoranda; or

(7-1-93)

iv.
Any written statements given by an agency which pertain to an interpretation of a rule or to the
documentation of compliance with a rule.
(7-1-93)
20.

Rulemaking. The process for formulation, adoption, amendment or repeal of a rule.

(7-1-93)

21.
Service or Serving. The agency's or a party's delivery or distribution of official documents in a
legally sufficient manner in a contested case proceeding to the parties to that proceeding and, if applicable, to any
other persons required by statute, rule, order or notice to receive official documents.
(4-7-11)
Submitted for Review. A rule that has been provided to the legislature for review at a regular or
22.
special legislative session as provided in Section 67-5291, Idaho Code.
(7-1-97)

23.
Temporary Rule. A rule authorized by the governor to become effective before it has been
submitted to the legislature for review and which expires by its own terms or by operation of law no later than the
conclusion of the next succeeding regular legislative session unless extended or replaced by a final rule as provided in
Section 67-5226, Idaho Code.
(7-1-97)
006.
CITATION (RULE 6).
The official citation of this chapter is IDAPA 04.11.01.000 et seq. For example, this section's citation is JDAPA
04.11.01.006. In documents submitted to an agency or issued by an agency, these rules may be cited as IR.AP (Idaho
Rules of Administrative Procedure) and action number less leading zeroes. For example, this rule may be cited as
TRAP 6.
(7-1-93)
007.
OFFICE - OFFICE HOURS -- MAILING ADDRESS AND STREET ADDRESS (RULE 7).
Each agency must individually adopt a rule of procedure giving the agency's mailing and street addresses, telephone
number, text telephone number (if the agency has a text telephone), FAX number (if the agency has a FAX), and
office hours for accepting filing of documents. In addition, if the agency has offices at more than one (1) location in
the State at which documents may be filed in rulemakings or contested cases, the agency must also list the mailing
and street addresses, telephone numbers and FAX numbers (ifthere are FAX numbers) of each of those offices.
(7-1-94)
008.
FILING OF DOCUMENTS - NUMBER OF COPIES (RULE 8).
Each agency must individually adopt a rule of procedure that lists the officer or officers with whom all documents in
rulemakings or contested cases must be filed. This rule may require all filings to be made with one (1) officer, for
example the agency director or the agency secretary, or may generally provide that all documents in a given
rulemaking or contested case will be filed with an officer designated for the specific rulemaking or contested case.
(7-1-93)
The rule must state whether copies in addition to the original must be filed with the agency.
009. -- 049.

(RESERVED).

PROCEEDINGS GOVERNED (RULE 50).
050.
Rules I 00 through 799 govern procedure before agencies in contested cases, unless otherwise provided by rule,
notice or order of the agency. Rules 800 through 860 govern procedure before agencies in rulemaking, unless
otherwise provided by rule or notice of the agency. Every state agency that hears contested cases (except the
Industrial Commission and the Public Utilities Commission) must use the procedures for contested cases adopted in
these rules unless the state agency by rule affirmatively declines to adopt this chapter, in whole or in part. Every state
agency that conducts rulemaking must use the procedures for rulemaking adopted in this chapter unless the state
(7-1-93)
agency by rule affirmatively declines to adopt this chapter, in whole or in part.
051.
REFERENCE TO AGENCY (RULE 51).
Reference to the agency in these rules includes the agency director, board or commission, agency secretary, hearing
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officer appointed by the agency, or presiding officer, as context requires. Reference to the agency head means to the
agency director, board or commission, as context requires, or such other officer designated by the agency head to
review recommended or preliminary orders.
(7-1-93)

LIBERAL CONSTRUCTION (RULE 52).
052.
The rules in this chapter will be liberally construed to secure just, speedy and economical determination of all issues
presented to the agency. Unless prohibited by statute, the agency may permit deviation from these rules when it finds
that compliance with them is impracticable, unnecessaiy or not in the public interest. Unless required by statute, the
Idaho Rules of Civil Procedure and the Idaho Rules of Evidence do not apply to contested case proceedings
conducted before the agency.
(7-1-93)
053.
COMMUNICATIONS WITH AGENCY (RULE 53).
All written communications and documents that are intended to be part of an official record for a decision in a
contested case must be filed with the officer designated by the agency. Unless otherwise provided by statute, rule,
order or notice, documents are considered filed when received by the officer designated to receive them, not when
(7-1-93)
mailed or otherwise transmitted.
054.
IDENTIFICATION OF COMMUNICATIONS (RULE 54).
Parties' communications addressing or pertaining to a given proceeding should be written under that proceeding's
case caption and case number. General communications by other persons should refer to case captions, case numbers,
permit or license numbers, or the like, if this information is known.
(7-1-93)
055.

SERVICE BY AGENCY (RULE 55).

01.
Personal Service and Service by Mail. Unless otherwise provided by statute or these rules or the
agency's rules, the officer designated by the agency to serve rules, notices, summonses, complaints, or orders issued
by the agency may serve these documents by regular mail, or by certified mail, return receipt requested, to a party's
last known mailing address or by personal service.
(4-7-11)
02.
Electronic Service. If a party has appeared in a contested case or has not yet appeared but has
consented or agreed in writing to service by facsimile transmission (FAX) or e-mail as an alternative to personal
service or service by mail, and if authorized by statute, agency rule, notice or order, the officer designated to serve
notices and orders in a contested case may serve those notices and orders by FAX or by e-mail in lieu of service by
mail or personal service.
(4-7-11)
When Service Complete. Unless otherwise provided by statute, these rules, order or notice,
03.
service of orders and notices is complete when a copy, properly addressed and stamped, is deposited in the United
States mail or the Statehouse mail, if the party is a State employee or State agency, or when there is an electronic
verification that a facsimile transmission or an e-mail has been sent.
(4-7-11)
04.
Persons Served. The officer designated by the agency to serve documents in a proceeding must
serve all orders and notices in a proceeding on the representatives of each party designated pursuant to these rules for
(4-7-11)
that proceeding and upon other persons designated by these rules or by the agency.
Proof of Service. Every notice and order that the agency serves in a contested case must be
05.
accompanied by a proof of service stating the service date, each party or other person who was served, and the
method of service. The agency may use a proofof service similar to those used by parties. See Rule 303.
(4-7-11)

COMPUTATION OF TIME (RULE 56).
056.
Vv'henever statute, these or other rules, order, or notice requires an act to be done within a certain number of days of a
given day, the given day is not included in the count, but the last day of the period so computed is included in the
count. If the day the act must be done is Saturday, Sunday or a legal holiday, the act may be done on the first day
following that is not a Saturday, Sunday or a legal holiday.
(7-1-93)
FEES Ml> REMITTANCES (RULE 57).
057.
Fees and remittances to the agency must be paid by money order, bank draft or check payable to agency. Remittances
in currency or coin are wholly at the risk of the remitter, and the agency assumes no responsibility for their loss.
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058. -- 099.

(RESERVED).
SUBCHAPTER B - CONTESTED CASES
Rules 100 through 800 -- Contested Cases
Rules 101 through 400 - Definitions and General Pro"isions
Rules 101 through 150 - Informal and Formal Proceedings

100.
INFORMAL PROCEEDINGS DEFINED (RULE 100).
Infonnal proceedings are proceedings in contested cases authorized by statute, rule or order of the agency to be
conducted using informal procedures, i.e., procedures without a record to be preserved for later agency or judicial
review, without the necessity of representation according to Rule 202, without formal designation of parties, without
the necessity of hearing examiners or other presiding officers, or without other formal procedures required by these
rules for formal proceedings. Unless prohibited by statute, an agency may provide that informal proceedings may
(7-1-93)
precede formal proceedings in the consideration of a rulemaking or a contested case.
101.
L~FORMAL PROCEDURE (RULE 101).
Statute authorizes and these rules encourage the use informal proceedings to settle or determine contested cases.
Unless prohibited by statute, the agency may provide for the use of informal procedure at any stage of a contested
case. Informal procedure may include individual contacts by or with the agency staff asking for information, advice
or assistance from the agency staff, or proposing informal resolution of formal disputes under the law administered
by the agency. Informal procedures may be conducted in writing, by telephone or television, or in person. (7-1-93)
102.
FURTHER PROCEEDINGS (RULE 102).
If statute provides that informal procedures shall be followed with no opportunity for further formal administrative
review, then no opportunity for later formal administrative proceedings must be offered following infonnal
proceedings. Otherwise, except as provided in Rule 103, any person participating in an informal proceeding must be
given an opportunity for a later formal administrative proceeding before the agency, at which time the parties may
(7-1-93)
fully develop the record before the agency.
103.
I.N"FORMAL PROCEEDINGS DO NOT EXHAUST ADMJ.l'{ISTRATIVE REMEDIES (RULE 103).
Unless all parties agree to the contrary in writing, informal proceedings do not substitute for formal proceedings and
do not exhaust administrative remedies, and informal proceeding are conducted without prejudice to the right of the
parties to present the matter formally to the agency. Settlement offers made in the course of informal proceedings are
(7-1-93)
confidential and shall not be included in the agency record of a later formal proceeding.
104.
FORMAL PROCEEDINGS (RULE 104).
Fonnal proceedings, which are governed by rules of procedure other than Rules 100 through 103, must be initiated by
a document (generally a notice, order or complaint if initiated by the agency) or another pleading listed in Rules 210
through 280 if initiated by another person. Formal proceedings may be initiated by a document from the agency
informing the party(ies) that the agency has reached an informal determination that will become final in the absence
of further action by the person to whom the correspondence is addressed, provided that the document complies with
the requirements of Rules 210 through 280. F orrnal proceedings can be initiated by the same document that initiates
(7-1-93)
informal proceedings.
105. -- 149.

(RESERVED).

150.
PARTIES ID CONTESTED CASES LISTED (RULE 150).
Parties to contested cases before the agency are called applicants or claimants or appellants, petJt1oners,
complainants, respondents, protestants, or intervenors. On reconsideration or appeal within the agency parties are
(7-1-93)
called by their original titles listed in the previous sentence.
151.
APPLICANTS/CLAIMANTS/APPELLANTS (RULE 151).
Persons who seek any right, license, award or authority from the agency are called "applicants" or "claimants" or
(7-1-93)
"appellants."
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PETITIONERS (RULE 152).
152.
Persons not applicants who seek to modify, amend or stay existing orders or rules of the agency, to clarify their rights
or obligations under law administered by the agency, to ask the agency to initiate a contested case (other than an
application or complaint), or to otherwise take action that will result in the issuance of an order or rule, are called
"petitioners."
(7-1-93)
153.
COMPLAINANTS (RULE 153).
Persons who charge other person(s) with any act or omission are called "complainants." In any proceeding in which
(7-1-93)
the agency itself charges a person with an act or omission, the agency is called "complainant."
154.
RESPONDENTS (RULE 154).
Persons against whom complaints are filed or about whom investigations are initiated are called "respondents."
(7-1-93)
155.
PROTESTANTS (RULE 155).
Persons who oppose an application or claim or appeal and who have a statutory right to contest the right, license,
(7-1-93)
award or authority sought by an applicant or claimant or appellant are called "protestants."
156.
INTERVENORS (RULE 156).
Persons, not applicants or claimants or appellants, complainants, respondents, or protestants to a proceeding, who are
(7-1-93)
permitted to participate as parties pursuant to Rules 350 through 354 are called "intervenors."
157.
RIGHTS OF PARTIES AN"TI OF AGENCY STAFF (RULE 157).
Subject to Rules 558, 560, and 600, all parties and agency staff may appear at hearing or argument, introduce
evidence, examine witnesses, make and argue motions, state positions, and otherwise fully participate in hearings or
arguments.
(7-1-93)
158.
PERSONS DEFINED - PERSONS NOT PARTIES - INTERESTED PERSONS (RULE 158).
The term "person" includes natural persons, partnerships, corporations, associations, municipalities, government
entities and subdivisions, and any other entity authorized by law to participate in the administrative proceeding.
Persons other than the persons named in Rules 151 through 156 are not parties for the purpose of any statute or rule
addressing rights or obligations of parties to a contested case. In kinds of proceedings in which persons other than the
applicant or claimant or appellant, petitioner, complainant, or respondent would be expected to have an interest,
persons may request the agency in \vriting that they be notified when proceedings of that kind are initiated. These
persons are called "Interested Persons." Interested persons may become protestants, intervenors or public witnesses.
(7-1-93)
The agency must serve notice of such proceedings on all interested persons.
159. -- 199.

(RESERVED).
Rules 200 through 209
Representatives of Parties

200.
INITIAL PLEADING BY PARTY - LISTING OF REPRESENTATIVES (RULE 200).
The initial pleading of each party at the formal stage of a contested case (be it an application or claim or appeal,
petition, complaint, protest, motion, or answer) must name the party's representative(s) for service and state the
representative 's(s ') address( es) for purposes of receipt of all official documents. Unless authorized by order of the
agency, no more than two (2) representatives for service of documents may be listed in an initial pleading. Service of
documents on the named representative(s) is valid service upon the party for all purposes in that proceeding. If no
person is explicitly named as the party's representative, the first person signing the pleading will be considered the
party's representative.
(7-1-93)
201.
TAKING OF APPEARANCES- PARTICIPATION BY AGENCY STAFF (RULE 201).
The presiding officer at a formal hearing or prehearing conference will take appearances to identify the
representatives of all parties or other persons. In all proceedings in which the agency staff will participate, or any
report or recommendation of the agency staff (other than a recommended order or preliminary order prepared by a
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hearing officer) will be considered or used in reaching a decision, at the timely request of any party the agency staff
must appear at any hearing and be available for cross-examination and participate in the hearing in the same manner
as a party.
(7-1-93)
202.

REPRESENTATION OF PARTIES AT HEARING (RULE 202).

01.
Appearances and Representation. To the extent authorized or required by law, appearances and
(7-1-93)
representation of parties or other persons at formal hearing or pre hearing conference must be as follows:
a.
Natural Person. A natural person may represent himself or herself or be represented by a duly
authorized employee, attorney, family member or next friend.
(7-1-93)

b.

A partnership may be represented by a partner, duly authorized employee, or attorney.

(7-1-93)

c.

A corporation may be represented by an officer, duly authorized employee, or attorney.

(7-1-93)

d.
A municipal corporation, local government agency, unincorporated association or nonprofit
(7-1-93)
organization may be represented by an officer, duly authorized employee, or attorney.
e.
A state, federal or tribal governmental entity or agency may be represented by an officer, duly
(7-1-93)
authorized employee, or attorney.

02.
Representatives. The representatives of parties at hearing, and no other persons or parties
(7-1-93)
appearing before the agency, are entitled to examine witnesses and make or argue motions.
203.
SERVICE ON REPRESENTATIVES OF PARTIES AND OTHER PERSONS (RULE 203).
From the time a party files its initial pleading in a contested case, that party must serve and all other parties must
serve all future documents intended to be part of the agency record upon all other parties' representatives designated
pursuant to Rule 200, unless otherwise directed by order or notice or by the presiding officer on the record. The
presiding officer may order parties to serve past documents filed in the case upon those representatives. The presiding
officer may order parties to serve past or future documents filed in the case upon persons not parties to the
proceedings before the agency.
(7-1-93)
204.
WITHDRAWAL OF PARTIES (RULE 204).
Any party may withdraw from a proceeding in writing or at hearing.

(7-1-93)

205.
SUBSTITUTION OF REPRESENTATIVE - \\'1THDRAWAL OF REPRESENTATIVE (RULE
205).
A party's representative may be changed and a new representative may be substituted by notice to the agency and to
all other parties so long as the proceedings are not umeasonably delayed. The presiding officer at hearing may permit
substitution of representatives at hearing in the presiding officer's discretion. Persons representing a party who wish
to withdraw their representation of a party in a proceeding before the agency must immediately file in writing a notice
of withdrawal ofrepresentation and serve that notice on the party represented and all other parties.
(7-1-93)
206.
CONDUCT REQUIRED (RULE 206).
Representatives of parties and parties appearing in a proceeding must conduct themselves in an ethical and courteous
manner.
(7-1-93)
207. -- 209.

(RESERVED).
Rules 210 through 299
Pleadings -- In General

210.
PLEADINGS LISTED - MISCELLANEOUS (RULE 210).
Pleadings in contested cases are called applications or claims or appeals, petitions, complaints, protests, motions,
answers, and consent agreements. Affidavits or declarations under penalty of perjury may be filed in support of any
Page 12
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pleading. A party's initial pleading in any proceeding must comply with Rule 200, but the presiding officer may allow
documents filed during informal stages of the proceeding to be considered a party's initial pleading without the
requirement of resubmission to comply with this rule. All pleadings filed during the formal stage of a proceeding
must be filed in accordance with Rules 300 through 303. A party may adopt or join any other party's pleading. Two
(2) or more separately stated grounds, claims or answers concerning the same subject matter may be included in one
(1) pleading.
(7-1-93)
211. -- 219.
220.

(RESERVED).

APPLICATIONS/CLAIMS/APPEALS-DEFINED-- FORl\1 AND CONTENTS (RULE 220).

01.
Applications/Claims/ Appeals Defined. All pleadings requesting a right, license, award or
authority from the agency are called "applications" or "claims" or "appeals."
(7-1-93)
02.

Form and Content. Applications or claims or appeals should:

(7-1-93)

a.

Fully state the facts upon which they are based;

(7-1-93)

b.

Refer to the particular provisions of statute, rule, order, or other controlling law upon which they
(7-1-93)

are based; and
c.

221. -- 229.
230.

State the right, license, award, or authority sought.

(7-1-93)

(RESERVED).

PETITIONS -- DEFINED -- FORM Al\il) CONTENTS (RULE 230).
01.

Petitions Defined. All pleadings requesting the following are called "petitions."

(7-1-93)

a.

Modification, amendment or stay of existing orders or rules;

(7-1-93)

b.
Clarification, declaration or construction of the law administered by the agency or of a party's
rights or obligations under law administered by the agency;
(7-1-93)
c.
The initiation of a contested case not an application, claim or complaint or otherwise taking action
(7-1-93)
that will lead to the issuance of an order or a rule;
d.

Reconsideration; or

(7-1-93)

e.

Intervention.

(7-1-93)

02.

Form and Contents. Petitions should:

(7-1-93)

a.

Fully state the facts upon which they are based;

(7-1-93)

b.

Refer to the particular provisions of statute, rule, order or other controlling law upon which they are
(7-1-93)

c.

State the relief desired; and

(7-1-93)

d.

State the name of the person petitioned against (the respondent), if any.

(7-1-93)

based;

231. - 239.
240.

(RESERVED).

COMPLAINTS - DEFINED -- FORM At"'\1) CONTENTS (RULE 240).
01.

Complaints Defined. All pleadings charging other person(s) with acts or omissions under law
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administered by the agency are called "complaints."

(7-1-93)

02.

Form and Contents. Complaints must:

(7-1-93)

a.

Be in ·writing;

(7-1-93)

b.
Fully state the acts or things done or omitted to be done by the persons complained against by
reciting the facts constituting the acts or omissions and the dates when they occurred;
(7-1-93)
c.

Refer to statutes, rules, orders or other controlling law involved;

(7-1-93)

d.

State the relief desired;

(7-1-93)

e.

State the name of the person complained against (the respondent).

(7-1-93)

241. -- 249.
250.

(RESERVED).

PROTESTS -- DEFINED -- FORM AND CONTENTS (RULE 250).

01.
Protests Defined. All pleadings opposing an application or claim or appeal as a matter ofright are
(7-1-93)
called "protests."
02.

Form and Contents. Protests should:

(7-1-93)

a.
Fully state the facts upon which they are based, including the protestant's claim of right to oppose
the application or claim;
(7-1-93)

b.
based; and

Refer to the particular provisions of statute, rule, order or other controlling law upon which they are
(7-1-93)

c.
application.

State any proposed limitation (or the denial) of any right, license, award or authority sought in the
(7-1-93)

251. -- 259.

(RESERVED).

260.

MOTIONS -- DEFINED -- FORM

At~D

CONTENTS -- TIME FOR FILING (RULE 260).

Motions Defined. All other pleadings requesting the agency to take any other action in a contested
01.
case, except consent agreements or pleadings specifically answering other pleadings, are called "motions." (7-1-93)
02.

Form and Contents. Motions should:

(7-1-93)

a.

Fully state the facts upon they are based;

(7-1-93)

b.
Refer to the particular provision of statute, rule, order, notice, or other controlling law upon which
they are based; and
(7-1-93)
c.

State the relief sought.

(7-1-93)

03.
Oral Argument -- Time for Filing. If the moving party desires oral argument or hearing on the
motion, it must state so in the motion. Any motion to dismiss, strike or limit an application or claim or appeal,
complaint, petition, or protest must be filed before the answer is due or be included in the answer, if the movant is
ob ligated to file an answer. If a motion is directed to an answer, it must be filed within fourteen ( 14) days after service
of the answer. Other motions may be filed at any time upon compliance with Rule 565.
(7-1-93)
261. -- 269.

(RESERVED).
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270.
ANSWERS - DEFINED - FO~"l\1 AND CONTENTS --TIME FOR FILING (RULE 270).
All pleadings responding to the allegations or requests of applications or claims or appeals, complaints, petitions,
protests, or motions are called "answers."
(7-1-93)
01.
Answers to Pleadings Other Than Motions. Answers to applications, claims, or appeals,
complaints, petitions, or protests must be filed and served on all parties of record within twenty-one (21) days after
service of the pleading being answered, unless order or notice modifies the time within which answer may be made,
or a motion to dismiss is made within twenty-one (21) days. \Vhen an answer is not timely filed under this rule, the
presiding officer may issue a notice of default against the respondent pursuant to Rule 700. Answers to applications
or claims or appeals, complaints, petitions, or protests must admit or deny each material allegation of the application
or claim or appeal, complaint, petition or protest. Any material allegation not specifically admitted shall be
considered to be denied. Matters alleged by cross-complaint or affirmative defense must be separately stated and
numbered.
(7-1-93)
02.
Answers to Motions. Answers to motions may be filed by persons or parties who are the object of
a motion or by parties opposing a motion. The person or party answering the motion must do so with all deliberate
and reasonable speed. In no event is a party entitled to more than fourteen (14) days to answer a motion or to move
for additional time to answer. The presiding officer may act upon a prehearing motion under Rule 565.
(7-1-93)
271. -- 279.
280.

(RESERVED).

CONSENT AGREEMENTS -- DEFINED - FORM AND CONTENTS (RULE 280).

01.
Consent Agreements Defined. Agreements between the agency or agency staff and another
person(s) in which one (1) or more person(s) agree to engage in certain conduct mandated by statute, rule, order, case
decision, or other provision of law, or to refrain from engaging in certain conduct prohibited by statute, rule, order,
case decision, or other provision of law, are called "consent agreements." Consent agreements are intended to require
compliance with existing law.
(7-1-93)
02.

Requirements. Consent agreements must:

(7-1-93)

a.

Recite the parties to the agreement; and

(7-1-93)

b.

Fully state the conduct proscribed or prescribed by the consent agreement.

(7-1-93)

03.

Additional. In addition, consent agreements may:

(7-1-93)

a.

Recite the consequences of failure to abide by the consent agreement;

(7-1-93)

b.

Provide for payment of civil or administrative penalties authorized by law;

(7-1-93)

c.

Provide for loss ofrights, licenses, awards or authority;

(7-1-93)

d.

Provide for other consequences as agreed to by the parties; and

(7-1-93)

e.
Provide that the parties waive all further procedural rights (including hearing, consultation with
counsel, etc.) with regard to enforcement of the consent agreement.
(7-1-93)

281. -- 299.

(RESERVED).

FILING DOCUMENTS WITH THE AGENCY - NUMBER OF COPIES -- FACSIMILE
300.
JRANSMISSION (FAX) (RULE 300).
An original and necessary copies (if any are required by the agency) of all documents intended to be part of an agency
record must be filed with the officer designated by the agency to receive filing in the case. Pleadings and other
documents not exceeding ten (10) pages in length requiring urgent or immediate action may be filed by facsimile
transmission (FAX) if the agency's individual rule of practice lists a FAX number for that agency. Whenever any
document is filed by FAX, if possible, originals must be delivered by overnight mail the next working day. (7-1-93)
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FORM OF PLEADINGS (RULE 301).

01.
Form. All pleadings, except those filed on agency forms, submitted by a party and intended to be
(7-1-93)
part of an agency record mu.st:
Be submitted on white eight and one-half inch (8 l /2") by eleven inch (11 ")paper copied on one (1)
(7-1-93)

a.

side only;
b.

State the case caption, case number and title of the document;

(7-1-93)

c.
Include on the upper left comer of the first page the name(s), mailing and street address( es), and
telephone and FAX number(s) of the person(s) filing the document or the person(s) to whom questions about the
document can be directed; and
(7-1-93)
d.

Have at least one inch (l ")left and top margins.

02.

Example. Documents complying with this rule will be in the following form:

(7-1-93)

Name of Representative
Mailing Address of Representative
Street Address of Representative (if different)
Telephone Number of Representative
FAX Number of Representative (if there is one)
Attorney/Representative for (Name of Party)
BEFORE THE AGENCY
(Title of Proceeding)

CASE NO.
(TITLE OF DOCUMENT)
(7-1-93)

302.
SERVICE ON PARTIES AND OTHER PERSONS (RULE 302).
All documents intended to be part of the agency record for decision must be served upon the representatives of each
party of record concurrently with the original filing with the officer designated by the agency to receive filings in the
case. When a document has been filed by FAX, it must be served upon all other parties with FAX facilities by FAX
and upon the remaining parties by overnight mail, hand delivery, or the next best available service if these services
are not available. The presiding officer may direct that some or all of these documents be served on interested or
(7-1-93)
affected persons who are not parties.
303.
PROOF OF SERVICE (RULE 303).
Every document that a party or interested persons files with and intends to be part of the agency record must be
attached to or accompanied by proof of service by the following or similar certificate:
I HEREBY CERTIFY (swear or affirm) that I have
of
,
, served the
this day
foregoing (name(s) of document(s)) upon all parties
of record in this proceeding, (by delivering a copy
thereof in person: (list names)) (by mailing a copy
thereof, properly addressed with postage prepaid, to:
(list names and addresses)).
(by facsimile transmission to: (list names and FAX numbers))
(by e-mail to: (list names and e-mail addresses)).
(Signature)
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304.
DEFECTIVE, INSUFFICIENT OR LATE PLEADINGS (RULE 304).
Defective, insufficient or late pleadings may be returned or dismissed.

(7-1-93)

AMENDMENTS TO PLEADINGS - WITHDRAWAL OF PLEADINGS (RULE 305).
305.
The presiding officer may allow any pleading to be amended or corrected or any omission to be supplied. Pleadings
will be liberally construed, and defects that do not affect substantial rights of the parties will be disregarded. A party
desiring to withdraw a pleading must file a notice of withdrawal of the pleading and serve all parties Vvith a copy.
(7-1-93)
Unless otherwise ordered by the presiding officer, the notice is effective fourteen (14) days after filing.
306. -- 349.

(RESERVED).
Rules 350 through 399
Intervention -- Public Witnesses

ORDER GRANTING INTERVENTION NECESSARY (RULE 350).
350.
Persons not applicants or claimants or appellants, petitioners, complainants, protestants, or respondents to a
proceeding who claim a direct and substantial interest in the proceeding may petition for an order from the presiding
(7-1-93)
officer granting intervention to become a party.
351.
FORM AND CONTENTS OF PETITIONS TO INTERVENE (RULE 351).
Petitions to intervene must comply with Rules 200, 3 00, and 301. The petition must set forth the name and address of
the potential intervenor and must state the direct and substantial interest of the potential intervenor in the proceeding.
If affirmative relief is sought, the petition must state the relief sought and the basis for granting it.
(7-1-93)
352.
TIMELY FILING OF PETITIONS TD INTERVENE (RULE 352).
Petitions to intervene must be filed at least fourteen (14) days before the date set for formal hearing or prehearing
conference, whichever is earlier, unless a different time is provided by order or notice. Petitions not timely filed must
state a substantial reason for delay. The presiding officer may deny or conditionally grant petitions to intervene that
are not timely filed for failure to state good cause for untimely filing, to prevent disruption, prejudice to existing
parties or undue broadening of the issues, or for other reasons. lntervenors who do not file timely petitions are bound
(7-1-93)
by orders and notices earlier entered as a condition of granting the untimely petition.
353.
GRANTING PETITIONS TD INTERVENE (RULE 353).
If a petition to intervene shows direct and substantial interest in any part of the subject matter of a proceeding and
does not unduly broaden the issues, the presiding officer will grant intervention, subject to reasonable conditions. Ifit
appears that an intervenor has no direct or substantial interest in the proceeding, the presiding officer may dismiss the
intervenor from the proceeding.
(7-1-93)
ORDERS GRANTING INTERVENTION -- OPPOSITION (RULE 354).
354.
No order granting a petition to intervene will be acted upon fewer than seven (7) days after its filing, except in a
hearing in which any party may be heard. Any party opposing a petition to intervene by motion must file the motion
within seven (7) days after receipt of the petition to intervene and serve the motion upon all parties of record and
upon the person petitioning to intervene.
(7-1-93)
PlJBLIC WITNESSES (RULE 355).
355.
Persons not parties and not called by a party who testify at hearing are called "public witnesses." Public witnesses do
not have parties' rights to examine witnesses or otherwise participate in the proceedings as parties. Public witnesses'
\\'Titten or oral statements and exhibits are subject to examination and objection by parties. Subject to Rules 558 and
560, public witnesses have a right to introduce evidence at hearing by their written or oral statements and exhibits
introduced at hearing, except that public witnesses offering expert opinions at hearing or detailed analyses or detailed
exhibits must comply with Rule 530 with regard to filing and service of testimony and exhibits to the same extent as
expert witnesses of parties.
(7-1-93)
356. -- 399.

(RESERVED).
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Rules 400 through 499
Declaratory Rulings and Orders -Hearing Officers - Presiding Officers
Rules 400 through 409
Declaratory Rulings
FORM AND CONTENTS OF PETITION FOR DECLARATORY RULINGS (RULE 400).
400.
Any person petitioning for a declaratory ruling on the applicability of a statute, rule or order administered by the
(7-1-93)
agency must substantially comply with this rule.
01.

Form. The petition shall:

(7-1-93)

a.

Identify the petitioner and state the petitioner's interest in the matter;

(7-1-93)

b.

State the declaratory ruling that the petitioner seeks; and

(7-1-93)

c.
Indicate the statute, order, rule, or other controlling law, and the factual allegations upon which the
(7-1-93)
petitioner relies to support the petition.
02.
Legal Assertions. Legal assertions in the petition may be accompanied by citations of cases and/or
statutory provisions.
(7-1-93)
401.
NOTICE OF PETITION FOR DECLARATORY RULING (RULE 401).
Notice of petition for declaratory ruling may be issued in a manner designed to call its attention to persons likely to be
(7-1-93)
interested in the subject matter of the petition.
402.

PETITIONS FOR DECLARATORY RULINGS TO BE DECIDED BY ORDER (RULE 402).

01.
Final Agency Action. The agency's decision on a petition for declaratory ruling on the
applicability of any statute, rule or order administered by the agency is a final agency action decided by order.
(7-1-93)
02.
Content. The order issuing the declaratory ruling shall contain or must be accompanied by a
(7-1-93)
document containing the following paragraphs or substantially similar paragraphs:
a.

This is a final agency action issuing a declaratory ruling.

(7-1-93)

b.
Pursuant to Sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by this declaratory
ruling may appeal to district court by filing a petition in the District Court in the county in which:
(7-1-93)
I.

A hearing was held;

(7-1-93)

11.

The declaratory ruling was issued;

(7-1-93)

lll.

The party appealing resides, or operates its principal place of business in Idaho; or

(7-1-97)

iv.

The real property or personal property that was the subject of the declaratory ruling is located.
(7-1-93)

c.
This appeal must be filed within twenty-eight (28) days of the service date of this declaratory
ruling. See Section 67-5273, Idaho Code.
(7-1-93)
403. - 409.

(RESERVED).
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Rules 410 through 499
Hearing Officers - Presiding Officers
410.
APPOINTMENT OF HEARING OFFICERS (RULE 410).
A hearing officer is a person other than the agency head appointed to hear contested cases on behalf of the agency.
Unless otherwise provided by statute or rule, hearing officers may be employees of the agency or independent
contractors. Hearing officers may be (but need not be) attorneys. Hearing officers who are not attorneys should
ordinarily be persons with technical expertise or experience in issues before the agency. The appointment of a hearing
(7-1-93)
officer is a public record available for inspection, examination and copying.
411.
HEARING OFFICERS CONTRASTED WITH AGENCY HEAD (RULE 411).
Agency heads are not hearing officers, even if they are presiding at contested cases. The term "hearing officer" as
used in these rules refers only to officers subordinate to the agency head.
(7-1-93)
412.
DISQUALIFICATION OF OFFICERS HEARING CONTESTED CASES (RULE 412).
Pursuant to Section 67-5252, Idaho Code, any party shall have a right to one (1) disqualification without cause of any
person serving or designated to serve as a presiding officer and any party shall have a right to move to disqualify a
hearing officer for bias, prejudice, interest, substantial prior involvement in the case other than as a presiding officer,
status as an employee of the agency hearing the contested case, lack of professional knowledge in the subject matter
of the contested case, or any other reason provided by law or for any cause for which a judge is or may be
disqualified. Any party may, within fourteen (14) days, petition for the disqualification of a hearing officer after
receiving notice that the officer will preside at a contested case or promptly upon discovering facts establishing
grounds for disqualification, whichever is later. .A.ny party may assert a blanket disqualification for cause of all
employees of the agency hearing the contested case, other than the agency head, without awaiting the designation by
a presiding officer. A hearing officer whose disqualification is requested shall determine in writing whether to grant
the petition for disqualification, stating facts and reasons for the hearing officer's determination. Disqualification of
agency heads, if allowed, will be pursuant to Sections 59-704 and 67-5252(4), Idaho Code.
(7-1-93)
413.
SCOPE OF AUTHORITY OF HEARING OFFICERS (RULE 413).
The scope of hearing officers' authority may be restricted in the appointment by the agency.

(7-1-93)

01.
Scope of Authority. Unless the agency otherwise provides hearing, officers have the standard
(7-1-9 3)
scope of authority, which is:
a.
Authority to schedule cases assigned to the hearing officer, including authority to issue notices of
prehearing conference and of hearing, as appropriate;
(7-1-93)

b.
Authority to schedule and compel discovery, when discovery is authorized before the agency, and
to require advance filing of expert testimony, when authorized before the agency;
(7-1-93)
c.
Authority to preside at and conduct hearings, accept evidence into the record, rule upon objections
to evidence, and otherwise oversee the orderly presentations of the parties at hearing; and
(7-1-93)
d.
Authority to issue a written decision of the hearing officer, including a narrative of the proceedings
before the hearing officer and findings of fact, conclusions of law, and recommended or preliminary orders by the
hearing officer.
(7-1-93)

02.
Limitation. The hearing officer's scope of authority may be limited from the standard scope, either
in general, or for a specific proceeding. For example, the hearing officer's authority could be limited to scope Rule
413.01.c. (giving the officer authority only to conduct hearing), with the agency retaining all other authority. Hearing
(7-1-93)
officers may be given authority with regard to the agency's rules as provided in Rule 416.
414.
PRESIDING OFFICER(S) (RULE 414).
One (1) or more members of the agency board, the agency director, or duly appointed hearing officers may preside at
hearing as authorized by statute or rule. ·when more than one officer sits at hearing, they may all jointly be presiding
(7-1-93)
officers or may designate one of them to be the presiding officer.
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415.
CHALLENGES 1D STATUTES (RULE 415).
A hearing officer in a contested case has no authority to declare a statute unconstitutional. However, when a court of
competent jurisdiction whose decisions are binding precedent in the state of Idaho has declared a statute
unconstitutional, or when a federal authority has preempted a state statute or rule, and the hearing officer finds that
the same state statute or rule or a substantively identical state statute or rule that would othenvise apply has been
challenged in the proceeding before the hearing officer, then the hearing officer shall apply the precedent of the court
or the preemptive action of the federal authority to the proceeding before the hearing officer and decide the
proceeding before the hearing officer in accordance with the precedent of the court or the preemptive action of the
federal authority.
(7-1-93)
416.
REVIEW OF RULES (RULE 416).
When an order is issued by the agency head in a contested case, the order may consider and decide whether a rule of
that agency is within the agency's substantive rulemaking authority or whether the rule has been promulgated
according to proper procedure. The agency head may delegate to a hearing officer the authority to recommend a
decision on issues of whether a rule is within the agency's substantive rulemaking authority or whether the rule has
(7-1-93)
been promulgated according to proper procedure or may retain all such authority itself.
417.
EX PARTE COMMUNICATIONS (RULE 417).
Unless required for the disposition of a matter specifically authorized by statute to be done ex parte, a presiding
officer serving in a contested case shall not communicate, directly or indirectly, regarding any substantive issue in the
contested case with any party, except upon notice and opportunity for all parties to participate in the communication.
The presiding officer may communicate ex parte with a party concerning procedural matters (e.g., scheduling). Ex
parte communications from members of the general public not associated with any party are not required to be
reported by this rule. However, when a presiding officer becomes aware of a written ex parte communication
regarding any substantive issue from a party or representative of a party during a contested case, the presiding officer
shall place a copy of the communication in the file for the case and distribute a copy of it to all parties of record or
order the party providing the written communication to serve a copy of the written communication upon all parties of
record. Written communications from a party showing service upon all other parties are not ex parte communications.
(7-1-93)
418. -- 419.

(RESERVED).

AND
420.
CONTRAST
BETWEEN
AGENCY'S
PROSECUTORIAL/INVESTIGATIVE
ADJlJDICATORY FUNCTIONS (RULE 420).
When statute assigns to an agency both (1) the authority to initiate complaints or to investigate complaints made by
the public, and (2) the authority to decide the merits of complaints, the agency is required to perform two distinct
functions: prosecutorial/investigative and adjudicatory. In light of these dual functions, Rules 420 through 429 set
forth procedures to be followed by the agency head, agency attorneys, agency staff and hearing officers in processing
these complaints or responding to citizen inquiries. As used in Rules 420 through 429, the term agency head means
the officer or officers who exercise the agency's ultimate adjudicatory authority and includes individual members of a
multimember board or commission comprising the agency head when a multimember board of commission exercises
ultimate adjudicatory authority. These rules do not apply to elected constitutional officers in the exercise of their
(1-1-95)
constitutional duties, either individually or in constitutional boards or commissions.
01.
Prosecutorial/Investigative Function. The prosecutorial/investigative function (including issuing
a complaint) can be performed exclusively by agency attorneys and agency staff. When required or allowed by
statute, the agency head may participate in or supervise investigations preceding the issuance of a complaint and may
supervise the agency attorneys and agency staff conducting the prosecution of the complaint issued by the agency
head, but the agency head (or members of the agency head) shall not participate in the prosecution of a formal
contested case hearing for a complaint issued by the agency unless the agency head or that member does not
participate in the adjudicatory function. The investigative function includes gathering of evidence outside of formal
contested case proceedings. The prosecutorial function includes presentation of allegations or evidence to the agency
head for determination whether a complaint will be issued, the issuance of a complaint when complaints are issued
without the involvement of an agency adjudicator, and presentation of evidence or argument and briefing on the
record in a formal contested case proceeding.
( 1-1-95)
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02.
Adjudicatory Function. The adjudicatory function is performed by the agency head or the agency
head's designee and/or hearing officers. The adjudicatory function includes: deciding whether to issue a complaint
upon the basis of allegations before the agency when the decision to issue the complaint is made by an agency head
acting in an adjudicatory capacity, i.e., when presented by agency staff in a formal setting with the question whether a
complaint shall be issued; deciding whether to accept a consent order or other settlement of a complaint when the
decision to accept a consent order or other settlement is made by an agency head acting in an adjudicatory capacity;
and deciding the merits of a complaint following presentation of evidence in formal contested case proceedings. The
adjudicatory function also includes agency attorneys' advice to the agency head or hearing officer in the performance
of any adjudicatory functions.
(1-1-95)
421.
PUBLIC INQUIRIES ABOUT OR RECOMMENDATIONS FOR AGENCY ISSUfu~CE OF A
COMPLAINT (RULE 421).
This rule sets forth procedures to be followed by the agency head, agency attorneys, agency staff and hearing officers
(1-1-95)
upon receipt of a public inquiry whether, or public recommendation that, the agency issue a complaint.
01.
The Agency Head. When the public contacts the agency head to inquire whether a complaint
should be issued by the agency or to recommend that a complaint be issued, the agency head may: explain the
agency's procedures; exp lain the agency's jurisdiction or authority (including the statutes or rules administered by the
agency); and direct the public to appropriate staff personnel who can provide investigatory assistance or who can
advise them how to pursue a complaint before the agency. When the agency head issues complaints, the agency head
may discuss whether given allegations would, in the agency head's opinion, warrant the issuance of a complaint or
warrant direction to staff to pursue further investigation. No statement of the agency head in response to a public
(1-1-95)
inquiry constitutes a finding of fact or other decision on the underlying matter.
02.
The Agency Attorney. When the public contacts an agency attorney to inquire whether a
complaint should be issued by the agency or to recommend that a complaint be issued, the agency attorney may:
explain the agency's procedures; explain the agency's jurisdiction or authority (including an explanation of the
statutes or rules administered by the agency); and direct the public to appropriate staff personnel who can provide
investigatory assistance or who can advise them how to pursue a complaint before the agency. An agency attorney
assigned to a prosecutorial/investigative role may discuss whether given allegations would, in the attorney's opinion,
warrant the issuance of a complaint or warrant direction to staff to pursue further investigation. The agency is not
bound by the attorney's advice or recommendations, and the attorney should notify the public that the agency is not
(1-1-95)
obligated to follow the attorney's advice or recommendations.
03.
The Agency Staff. When the public contacts the agency staff to inquire whether a complaint should
be issued or to recommend that a complaint be issued, a member of the agency staff authorized to respond to public
inquiries about complaints may: explain the agency's procedures; explain the agency's jurisdiction or authority
(including an explanation of the statutes or rules administered by the agency); direct the public to appropriate staff
personnel who can provide investigatory assistance or who can advise them how to pursue a complaint before the
agency; and express an opinion whether given allegations would, in the agency staff's opinion, warrant the issuance
of a complaint or warrant agency staff's further investigation. The agency is not bound by the agency staff's advice or
recommendations, and the agency staff should notify the public that the agency is not obligated to follow the agency
staff's advice or recommendations.
(1-1-95)
04.
Hearing Officers. \\Then the public contacts a hearing officer to inquire whether a complaint
should be issued by the agency or to recommend that a complaint be issued, the hearing officer should not discuss the
(1-1-95)
matter, but should refer the member of the public to other agency personnel.
422.
CONSIDERATION OF CONSENT AGREEMENT OR OTHER SETTLEMENTS BEFORE
COMPLAINT ISSUED (RULE 422).
This rule sets forth procedures to be followed when a consent agreement, stipulated settlement, or other settlement is
(1-1-95)
negotiated before a complaint is filed.
01.
Negotiations. As authorized by the agency, an attorney assigned to a prosecutorial/investigative
role or members of the agency staff may negotiate consent agreements or other settlements with any person who
might later be the subject of a complaint. When the agency head issues complaints, the agency head may participate
in the negotiations. Otherwise, no member of the agency head, no attorney assigned to ad-vise or assist the agency
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head in its adjudicatory function, and no hearing officer may participate in these negotiations, but the agency head
may have rules or guidelines for issuance of consent agreements or other general policy statements available to guide
individual negotiations.
(1-1-95)
02.
Presentation of Consent Agreement to Agency Head. When the consent agreement provides, or
the persons signing the consent agreement contemplate, that the consent agreement must be presented to the agency
head for approval, the consent agreement may be presented to the agency head by representatives of any party, unless
the agreement provides to the contrary. Any consent agreement presented to the agency head must be served on all
parties and on the agency staff.
(1-1-9 5)
03.
Agency Head Consideration of Consent Agreement. A consent agreement that is presented to
the agency head for approval, disapproval or modification must be reviewed under this rule. The agency head may
accept or reject the consent agreement, indicate how the consent agreement must be modified to be acceptable, or
inform the parties what further information is required for the agency head's consideration of the consent agreement.
When a consent agreement is rejected, no matter recited in the rejected consent agreement may be used as an
admission against a party in any later proceeding before the agency, and any such matter must be proven by evidence
(1-1-95)
independent of the consent agreement.

423.
PROCEDURES AFTER ISSUANCE OF A COMPLAINT A.ND BEFORE THE AGENCY HEAD'S
CONSIDERATION OF THE COMPLAINT (RULE 423).
This rule sets forth procedures to be followed by the agency head, agency attorneys, agency staff and hearing officers
after a complaint is issued, while investigation or discovery is underway, while a hearing is conducted, and before the
recommended order or preliminary order of the hearing officer is submitted to the agency head (if a hearing officer
hears the complaint and issues a recommended or preliminary order).
(1-1-95)
01.

The Agency Head.

(1-1-95)

a.
Prohibited Contacts--allowable Managerial Reporting. Unless authorized or required by statute, the
agency head shall not discuss the substance of the complaint ex parte with any representative of any party or with
agency attorneys or agency staff involved in the prosecution or investigation of the complaint. The agency head may
request periodic progress reporting on staff preparation from an executive director or other staff member in charge.
For example, the agency head may ask whether the agency staff will be prepared to present its case by a given date.
As required to perform statutory supervisory duties, the agency head may approve or disapprove expenditures
associated with the prosecution, authorize retention of experts or outside counsel for the prosecution, address policy
issues that may affect the prosecution, and otherwise discharge the agency head's statutory management and
supervisory duties.
(1-1-95)
b.
Allowed Contacts. The agency head may discuss the substance of the complaint with agency
attorneys and agency staff who are not involved in the prosecution or investigation of the complaint. When one or
more members of the agency head sits with a hearing officer to hear the contested case, any member of the agency
head not participating in the prosecution and not supervising prosecutorial/investigative personnel may discuss the
(1-1-95)
substance of the complaint with the hearing officer.

02.

(1-1-95)

The Agency Attorney.

a.
Prosecutorial/Investigative Attorneys. Except as authorized by Subsection 423 .01.a. of this rule, no
agency attorney involved in the investigation or prosecution of a complaint shall discuss the substance of the
complaint ex parte with the agency head, a hearing officer assigned to hear the complaint, or with any agency
attorney assigned to advise or assist the agency head or to advise or assist a hearing officer assigned to hear the
complaint; provided, that when a hearing officer has made a bench ruling and has on the record directed the agency
attorney to prepare findings of fact and other reasoning supporting the decision in conformance with the bench ruling,
or when a hearing officer has by written document served on all parties ordered the agency attorney to prepare
findings of fact and other reasoning supporting the decision in conformance with the written document, the agency
attorney may contact the hearing officer in connection with the preparation of the written document to be submitted to
the hearing officer.
(1-1-95)

b.

Advisory Attorneys. Except as authorized by Subsection 423.01.a. of this rule, no agency attorney
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assigned to advise or assist the agency head or hearing officer shall discuss the substance of the complaint ex parte
with any representative of any party or with agency attorneys or agency staff involved in the prosecution or
investigation of the complaint. An agency attorney assigned to advise or assist the agency head or hearing officer may
(1-1-95)
discuss the substance of the complaint with the hearing officer or agency head.

03.

The Agency Staff.

(1-1-95)

a.
Prosecutorial/Investigative Staff. Except as authorized by Subsection 423.01.a. of this rule, no
member of the agency staff involved in the investigation or prosecution of the complaint shall discuss the substance
of the complaint ex parte with the agency head, a hearing officer assigned to hear the complaint, or with any agency
attorney assigned to advise or assist the agency head or to advise or assist a hearing officer assigned to hear the
(1-1-95)
complaint, except as provided in Subsection 423.04.b. of this rule and in Subsections 425.01 and 425.03.
b.
Advisory Staff. Except as authorized by Subsection 423.01.a. of this rule, no agency staff assigned
to advise or assist the agency head or hearing officer shall discuss the substance of the complaint ex parte with any
representative of any party or with agency attorneys or agency staff involved in the prosecution or investigation of the
complaint. Agency staff assigned to advise or assist the agency head or hearing officer may discuss the substance of
the complaint with the hearing officer or agency head.
(1-1-95)
04.
Hearing Officers. Hearing officers may discuss the substance of the complaint with attorneys of
the agency assigned to advise or assist the hearing officer and with other hearing officers. Hearing officers may
discuss the substance of the complaint with the agency head as authorized by Subsection 423 .0 Lb of this rule. No
hearing officer shall discuss the substance of the complaint ex parte with any representative of any party or with
(1-1-95)
agency attorneys or agency staff involved in the prosecution or investigation of the complaint; except:
a.
Bench Rulings, etc. When a hearing officer has made a bench ruling and has on the record directed
the attorney for a party or the agency attorney to prepare findings of fact and other reasoning supporting the decision
in conformance with the bench ruling, or when a hearing officer has by written document served on all parties
directed the attorney for a party or the agency attorney to prepare findings of fact and other reasoning supporting the
decision in conformance with the written document, the hearing officer may contact the attorney for the party or the
agency attorney in connection with the preparation of the written document to be submitted to the hearing officer.
(1-1-95)
b.
Technical Calculations. If the consideration of the complaint requires technical calculations, etc.,
that can most efficiently be performed by a person who participated in the investigation or hearing, the hearing officer
may direct that person to perform the calculations, etc., for the hearing officer's use in the recommended order or
preliminary order.
(1-1-9 5)

424.
HEARING OFFICERS (RULE 424).
No hearing officer may discuss the substance of a complaint ex parte with any agency attorney or agency staff
involved in the investigation or prosecution of the complaint, with any representative of any party, or with any
member of the public at large at any stage of the agency's consideration of the complaint or pending judicial review
of the agency's decision in the complaint, except as allowed in Subsections 423.02.a. and 423.04. A hearing officer
may consult with any other hearing officer. A hearing officer may consult with the agency head as authorized by
Subsections 423.01.b. and 425.01. A hearing officer may consult with an agency attorney assigned to advise or assist
the hearing officer. The agency may appoint as a hearing officer the agency attorney who will advise or assist the
agency head in consideration of the complaint, but this agency attorney cannot participate in the prosecution of the
complaint or have ex parte contact with any party to the complaint or the agency's prosecutorial/investigative staff.
(1-1-95)
425.
AGENCY HEAD'S CONSIDERATION OF RECOMMEJ\'DED OR PRELIMINARY ORDER
(RULE 425).
This rule sets forth procedures to be followed by the agency head, agency attorneys, agency staff, and hearing officers
after the hearing officer's recommended order or preliminary order has been placed before the agency head for
review.
(1-1-95)
01.

The Agency Head. In considering the hearing officer's recommended order or preliminary order,

-- .;.)""'
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the agency head may consult with an agency attorney assigned to advise or assist the agency head and with agency
staff who did not participate in the investigation or prosecution of the complaint. As allowed in Subsection 423 .0 l .b.
when one (1) or more members of the agency head and the hearing officer hear the complaint, the agency head may
consult with the hearing officer who heard the complaint and prepared the recommended order or preliminary order
or with other hearing officers. The agency head shall not discuss the substance of the complaint ex parte with any
representative of any party or with agency attorneys or agency staff involved in the prosecution or investigation of the
complaint; except:
(1-1-95)
a.
Bench Rulings, etc. Wben the agency head has made a bench ruling and has on the record directed
the attorney for a party or the agency attorney to prepare findings of fact and other reasoning supporting the decision
in conformance with the bench ruling, or when the agency head has by written document served on all parties
directed the attorney for a party or the agency attorney to prepare findings of fact and other reasoning supporting the
decision in conformance with the written document, the agency fiead may contact the attorney for the party or the
agency attorney in connection with the preparation of the written document to be submitted to the agency head.
(1-1-95)

b.
Technical Calculations. If the consideration of the complaint requires technical calculations, etc.,
that can most efficiently be performed by a person who participated in the investigation or hearing, the agency head
may direct that person to perform the calculations, etc., for the agency head's use in the final order.
(1-1-95)
02.

The Agency Attorney.

(1-1-95)

a.
Prosecutorial/Investigative Attorneys. No agency attorney involved in the investigation or
prosecution of a complaint shall consult with the agency head considering the hearing officer's recommended order
or preliminary order, except as provided in Subsections 423.01 and 423 .02.a. An agency attorney who was involved
in the investigation or prosecution of the complaint may attend public meetings of the agency head that consider
complaints and may respond to questions from the agency head so long as the meetings have been noticed tc all
parties and all parties have the same opportunity to respond to questions from the agency head as the agency's
prosecutorial/ investigative attorneys.
(1-1-9 5)

b.
Advisory Attorneys. An agency attorney assigned to advise or assist the agency head in
consideration of the complaint may consult with the agency head in preparation for or while the agency head is
considering the hearing officer's recommended order or preliminary order or draft final order when one or more
members of the agency head heard the case with the hearing officer.
(1-1-95)
03.

The Agency Staff.

(1-1-95)

a.
Prosecutorial/Investigative Staff. No member of the agency staff involved in the investigation or
prosecution of the complaint shall consult with the agency head in its consideration of the recommended order or
preliminary order, but a member of the agency staff who participated in the investigation or prosecution of the
complaint may provide technical computations, etc., at the direction of the agency head as provided in Subsection
425.01 of this rule.
(1-1-95)

b.
Advisory Staff. Any member of the agency staff assigned to advise or assist the agency head may
consult with the agency head at the agency head's direction.
( 1-1-9 5)

04.
Hearing Officers. No hearing officer shall consult with any person other than the agency head or
attorneys assigned to advise or assist the agency head during the agency head's consideration of the hearing officer's
recommended order or preliminary order. A hearing officer may consult with a member of the agency head or the
entire agency head or attorneys assigned to advise or assist the agency head only as allowed by Subsections 423.01.b.
and 423.04 and Subsection 425 .0 La. of this rule when one (1) or more members of the agency head and the hearing
officer heard the complaint.
(1-1-95)
426. -- 499.

(RESERVED).
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Rules 500 through 699
Post-Pleading Procedure
Rules 500 through 509
Alternative Dispute Resolution (ADR)
ALTERNATIVE RESOLUTION OF CONTESTED CASES (RULE 500).
500.
The Idaho Legislature encourages informal means of alternative dispute resolution (ADR). For contested cases, the
means of ADR include, but are not limited to, settlement negotiations, mediation, factfinding, minitrials, and
arbitration, or any combination of them. These alternatives can frequently lead to more creative, efficient and sensible
outcomes than may be attained under formal contested case procedures. An agency may use ADR for the resolution
of issues in controversy in a contested case if the agency finds that such a proceeding is appropriate. An agency may
find that using ADR is not appropriate if it determines that an authoritative resolution of the matter is needed for
precedential value, that formal resolution of the matter is of special importance to avoid variation in individual
decisions, that the matter significantly affects persons who are not parties to the proceeding, or that a formal
proceeding is in the public interest.
(7-1-93)
NEUTRALS (RULE 501).
501.
When ADR is used for all or a portion of a contested case, the agency may provide a neutral to assist the parties in
resolving their disputed issues. The neutral may be an employee of the agency or of another state agency or any other
individual who is acceptable to the parties to the proceeding. A neutral shall have no official, financial, or personal
conflict of interest with respect to the issues in controversy, unless such interest is disclosed in writing to all parties
and all parties agree that the neutral may serve.
(7-1-93)
502.
CONFIDENTIALITY RULE 502).
Communications in an ADR proceeding shall not be disclosed by the neutral or by any party to the proceeding unless
all parties to the proceeding consent in writing, the communication has already been made public, or the
(7-1-93)
communication is required by court order, statute or agency rule to be make public.
503. -- 509.

(RESERVED).
Rules 510 through 519
Prehearing Conferences

PURPOSES OF PREHEARING COl\1FERENCES (RULE 510).
510.
The presiding officer may by order or notice issued to all parties and to all interested persons as defined in Section
158 convene a prehearing conference in a contested case for the purposes of formulating or simplifying the issues,
obtaining concessions of fact or identification of documents to avoid unnecessary proof, scheduling discovery when
discovery is authorized before the agency, arranging for the exchange of proposed exhibits or prepared testimony,
limiting witnesses, discussing settlement offers or making settlement offers, scheduling hearings, establishing
procedure at hearings, and addressing other matters that may expedite orderly conduct and disposition of the
proceeding or its settlement.
(7-1-97)
511.
NOTICE OF PREHEARING CONFERENCE (RULE 511).
Notice of the place, date and hour of a prehearing conference will be served at least fourteen (14) days before the time
set for the prehearing conference, unless the presiding officer finds it necessary or appropriate for the conference to
be held earlier. Notices for prehearing conference must contain the same information as notices of hearing with
regard to an agency's obligations under the American with Disabilities Act (See Rule 551).
(7-1-93)
512.
RECORD OF CONFERENCE (RULE 512).
Prehearing conferences may be held formally (on the record) or informally (off the record) before or in the absence of
a presiding officer, according to order or notice. Agreements by the parties to the conference may be put on the record
during formal conferences or may be reduced to writing and filed with the agency after formal or informal
conferences.
(7-1-93)
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513.
ORDERS RESULTING FROM PREHEARING CONFERENCE (RULE 513).
The presiding officer may issue a prehearing order or notice based up on the results of the agreements reached at or
rulings made at a prehearing conference. A prehearing order will control the course of subsequent proceedings unless
modified by the presiding officer for good cause.
(7-1-93)
514.
FACTS DISCLOSED NOT PART OF THE RECORD (RULE 514).
Facts disclosed, offers made and all other aspects of negotiation (except agreements reached) m prehearing
(7-1-93)
conferences in a contested case are not part of the record.
515. -- 519.

(RESERVED).
Rules 520 through 549
Discovery-Related Prehearing Procedures

520.

KINDS Ar-.1) SCOPE OF DISCOVERY LISTED (RULE 520).
01.

Kinds of Discovery. The kinds of discovery recognized by these rules in contested cases are:
(7-1-97)

a.

Depositions;

(7-1-93)

b.

Production requests or written interrogatories;

(7-1-93)

c.

Requests for admission;

(7-1-93)

d.

Subpoenas; and

(7-1-93)

e.

Statutory inspection, examination (including physical or mental examination), investigation, etc.
(7-1-93)

02.
Rules of Civil Procedure. Unless otherwise provided by statute, rule, order or notice, when
discovery is authorized before the agency, the scope of discovery, other than statutory inspection, examination,
investigation, etc., is governed by the Idaho Rules of Civil Procedure (see Idaho Rule of Civil Procedure 26(b)).
(7-1-97)
521.
WHEN DISCOVERY AUTHORIZED (RULE 521).
Parties may agree between or among themselves to provide for discovery without reference to an agency's statutes,
rules of procedure, or orders. Otherwise no party before the agency is entitled to engage in discovery unless discovery
is authorized before the agency, the party moves to compel discovery, and the agency issues an order directing that
the discovery be answered. The presiding officer shall provide a schedule for discovery in the order compelling
discovery, but the order compelling and scheduling discovery need not conform to the timetables of the Idaho Rules
of Civil Procedure. The agency or agency staff may conduct statutory inspection, examination, investigation, etc., at
(7-1-97)
any time without filing a motion to compel discovery.
522.
RIGHTS ID DISCOVERY RECIPROCAL (RULE 522).
All parties to a proceeding have a right of discovery of all other parties to a proceeding as allowed by Rule 521 and
the agency's authorizing statutes and rules. Rules 523 through 525, 527 and 528 set forth the scope of various forms
of discovery when those forms of discovery are authorized before the agency, but do not create an independent right
of discovery. The presiding officer may by order authorize or compel necessary discovery authorized by statute or
rule.
(7-1-97)
523.
DEPOSITIONS (RULE 523).
Depositions may be taken in accordance with the Idaho Rules of Civil Procedure for any purpose allowed by statute,
the Idaho Rules of Civil Procedure, or rule or order of the agency.
(7-1-93)
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524.
PRODUCTION REQUESTS OR WRITTEN INTERROGATORIES AA'D REQUESTS FOR
ADMISSION (RULE 524).
Production requests or written interrogatories and requests for admission may be submitted in accordance with the
Idaho Rules of Civil Procedure for any purpose allowed by statute, the Idaho Rules of Civil Procedure, or rule or
(7-1-93)
order of the agency.
525.
SUBPOENAS (RULE 525).
The agency may issue subpoenas as authorized by statute, upon a party's motion or upon its own initiative. The
agency upon motion to quash made promptly, and in any event, before the time to comply with the subpoena, may
(7-1-93)
quash the subpoena, or condition denial of the motion to quash upon reasonable terms.
526.
STATUTORY INSPECTION, EXAMINATION, INVESTIGATION, ETC. -- CONTRASTED WITH
OTHER DISCOVERY (RULE 526).
This rule recognizes, but does not enlarge or restrict, an agency's statutory right of inspection, examination (including
mental or physical examination), investigation, etc. This statutory right of an agency is independent of and
cumulative to any right of discovery in formal proceedings and may be exercised by the agency whether or not a
person is party to a formal proceeding before the agency. Information obtained from statutory inspection,
examination, investigation, etc., may be used in formal proceedings or for any other purpose, except as restricted by
statute or rule. The rights of deposition, production request or written interrogatory, request for admission, and
subpoena, can be used by parties only in connection with formal proceedings before the agency.
(7-1-93)
527.
ANSWERS TO PRODUCTION REQUESTS OR WRITTEN INTERROGATORIES AND TO
REQUESTS FOR ADMISSION (RULE 527).
Answers to production requests or wTitten interrogatories and to requests for admission shall be filed or served as
provided by the order compelling discovery. Answers must conform to the requirements of the Idaho Rules of Civil
Procedure. The order compelling discovery may provide that voluminous answers to requests need not be served so
long as they are made available for inspection and copying under reasonable terms.
(7-1-93)
528.
FILING AND SERVICE OF DISCOVERY-RELATED DOCUMENTS (RULE 528).
Notices of deposition, cover letters stating that production requests, written interrogatories or requests for admission
have been served, cover letters stating answers to production requests, written interrogatories, or requests for
admission have been served or are available for inspection under Rule 527, and objections to discovery must be filed
(7-1-93)
and served as provided in the order compelling discovery.
529.
EXHIBIT NUMBERS (RULE 529).
The agency assigns exhibit numbers to each party.

(7-1-93)

530.
PREPARED TESTIMONY AND EXHIBITS (RULE 530).
Order, notice or rule may require a party or parties to file before bearing and to serve on all other parties prepared
expert testimony and exhibits to be presented at bearing. Assigned exhibits numbers should be used in all prepared
testimony.
(7-1-93)
SANCTIONS FOR FAILURE TO OBEY ORDER COMPELLING DISCOVERY (RULE 531).
531.
The agency may impose all sanctions recognized by statute or rules for failure to comply with an order compelling
(7-1-93)
discovery.
532.
PROTECTIVE ORDERS (RULE 532).
As authorized by statute or rule, the agency may issue protective orders limiting access to information generated
during settlement negotiations, discovery, or hearing.
(7-1-93)
533. -- 549.

(RESERVED).
Rules 550 through 599
Hearings - Miscellaneous Procedure

550.

NOTICE OF HEARING (RULE 550).
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Notice of the place, date and hour of hearing will be served on all parties at least fourteen (14) days before the time
set for hearing, unless the agency finds by order that it is necessary or appropriate that the hearing be held earlier.
Notices must comply with the requirements of Rule 551. Notices must list the names of the parties (or the lead parties
if the parties are too numerous to name), the case number or docket number, the names of the presiding officers who
will hear the case, the name, address and telephone number of the person to whom inquires about scheduling, hearing
facilities, etc., should be directed, and the names of persons with whom the documents, pleadings, etc., in the case
should be filed if the presiding officer is not the person who should receive those documents. If no document
previously issued by the agency has listed the legal authority of the agency to conduct the hearing, the notice of
hearing must do so. The notice of hearing shall state that the hearing will be conducted under these rules of procedure
(7-1-9 3)
and inform the parties where they may read or obtain a copy of the rules of procedure.

551.
FACILITIES AT OR FOR HEARING AND ADA REQUIREMENTS (RULE 551).
All hearings must be held in facilities meeting the accessibility requirements of the Americans with Disabilities Act,
and all notices of hearing must inform the parties that the hearing will be conducted in facilities meeting the
accessibility requirements of the Americans with Disabilities Act. All notices of hearing must inform the parties and
other persons notified that if they require assistance of the kind that the agency is required to provide under the
Americans with Disabilities Act (e.g., sign language interpreters, Braille copies of documents) in order to participate
in or understand the hearing, the agency will supply that assistance upon request a reasonable number of days before
the hearing. The notice of hearing shall explicitly state the number of days before the hearing that the request must be
made.
(7-1-93)
552.
HOW HEARINGS HELD (RULE 552).
Hearings may be held in person or by telephone or television or other electronic means, if each participant in the
(7-1-93)
hearing has an opportunity to participate in the entire proceeding while it is taking place.
553.
COJ\'DUCT AT HEARINGS (RULE 553).
All persons attending a hearing must conduct themselves in a respectful manner. Smoking is not permitted at
hearings.
(7-1-93)
554.
CONFERENCE AT HEARING (RULE 554).
In any proceeding the presiding officer may convene the parties before hearing or recess the hearing to discuss
formulation or simplification of the issues, admissions of fact or identification of documents to avoid unnecessary
proof, exchanges of documents, exhibits or prepared testimony, limitation of witnesses, establishment of order of
procedure, and other matters that may expedite orderly conduct of the hearing. The presiding officer shall state the
(7-1-93)
results of the conference on the record.
555.
PRELIMINARY PROCEDURE AT HEARING (RULE 555).
Before taking evidence the presiding officer will call the hearing to order, take appearances of parties, and act upon
any pending motions or petitions. The presiding officer may allow opening statements as necessary or appropriate to
explain a party's presentation.
(7-1-93)
556.
CONSOLIDATION OF PROCEEDINGS (RULE 556).
The agency may consolidate two (2) or more proceedings for hearing upon finding that they present issues that are
related and that the rights of the parties will not be prejudiced. In consolidated hearings the presiding officer
(7-1-93)
determines the order of the proceeding.
557.
STIPULATIONS (RULE 557).
Parties may stipulate among themselves to any fact at issue in a contested case by written statement filed with the
presiding officer or presented at hearing or by oral statement at hearing. A stipulation binds all parties agreeing to it
only according to its terms. The agency may regard a stipulation as evidence or may require proof by evidence of the
facts stipulated. The agency is not bound to adopt a stipulation of the parties, but may do so. If the agency rejects a
stipulation, it will do so before issuing a final order, and it will provide an additional opportunity for the parties to
present evidence and arguments on the subject matter of the rejected stipulation.
(7-1-9 3)
558.
ORDER OF PROCEDURE (RULE 558).
The presiding officer may determine the order of presentation of witnesses and examination of witnesses.
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559.
TESTIMONY UNDER OATH (RULE 559).
All testimony presented in formal hearings will be given under oath. Before testifying each witness must swear or
affirm that the testimony the witness will give before the agency is the truth, the whole truth, and nothing but the
truth.
(7-1-93)
560.
PARTIES AND PERSONS WITH SIMILAR INTERESTS (RULE 560).
If two (2) or more parties or persons have substantially like interests or positions, to expedite the proceeding and
avoid duplication, the presiding officer may limit the number of them who testify, examine witnesses, or make and
argue motions and objections.
(7-1-93)
561.
CONTINUANCE OF HEARING (RULE 561).
The presiding officer may continue proceedings for further hearing.

(7-1-93)

562.
RULINGS AT HEARINGS (RULE 562).
The presiding officer rules on motions and objections presented at hearing. When the presiding officer is a hearing
officer, the presiding officer's rulings may be reviewed by the agency head in determining the matter on its merits and
(7-1-93)
the presiding officer may refer or defer rulings to the agency head for determination.
563.
ORAL ARGUMENT (RULE 563).
The presiding officer may set and hear oral argument on any matter in the contested case on reasonable notice
according to the circumstances.
(7-1-93)

BRIEFS - MEMORANDA -- PROPOSED ORDERS OF THE PARTIES -- STATEMENTS OF
564.
POSITION -- PROPOSED ORDER OF THE PRESIDING OFFICER (RULE 564).
In any contested case, any party may ask to file briefs, memoranda, proposed orders of the parties, or statements of
position, and the presiding officer may request briefs, proposed orders of the parties, or statements of position. The
presiding officer may issue a proposed order of the officer and ask the parties for comment upon the officer's
proposed order.
(7-1-93)
PROCEDURE ON PREHEARING MOTIONS (RULE 565).
565.
The presiding officer may consider and decide prehearing motions with or without oral argument or hearing. If oral
argument or hearing on a motion is requested and denied, the presiding officer must state the grounds for denying the
request. Unless otherwise provided by the presiding officer, when a motion has been filed, all parties seeking similar
substantive or procedural relief must join in the motion or file a similar motion within seven (7) days after receiving
the original motion. The party(ies) answering to or responding to the motion(s) will have fourteen ( 14) days from the
time of filing of the last motion or joinder pursuant to the requirements of the previous sentence in which to respond.
(7-1-93)
JOINT HEARINGS (RULE 566).
566.
The agency may hold joint hearings with federal agencies, with agencies of other states, and with other agencies of
the state ofidaho. When joint hearings are held, the agencies may agree among themselves which agency's rules of
practice and procedure will govern.
(7-1-93)
567. -- 599.

(RESERVED).
Rules 600 through 609
Evidence in Contested Cases

RULES OF EVIDENCE -- EVALUATION OF EVIDENCE (RULE 600).
600.
Evidence should be taken by the agency to assist the parties' development of the record, not excluded to frustrate that
development. The presiding officer at hearing is not bound by the Idaho Rules of Evidence. No informality in any
proceeding or in the manner of taking testimony invalidates any order. The presiding officer, with or without
objection, may exclude evidence that is irrelevant, unduly repetitious, inadmissible on constitutional or statutory
grounds, or on the basis of any evidentiary privilege provided by statute or recognized in the courts of Idaho. All
other evidence may be admitted if it is of a type commonly relied upon by prudent persons in the conduct of their
affairs. The agency's experience, technical competence and specialized knowledge may be used in evaluation of
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evidence.

(7-1-93)

601.
DOCUMENTARY EVIDENCE (RULE 601).
Documentary evidence may be received in the form of copies or excerpts. Upon request, parties shall be given an
opportunity to compare the copy with the original if available.
(7-1-93)
602.
OFFICIAL NOTICE -- AGENCY STAFF MEMORANDA (RULE 602).
Official notice may be taken of any facts that could be judicially noticed in the courts of Idaho and of generally
recognized technical or scientific facts within the agency's specialized knowledge. Parties shall be notified of the
specific facts or material noticed and the source of the material noticed, including any agency staff memoranda and
data. Notice that official notice will be taken should be provided either before or during the hearing, and must be
provided before the issuance of any order that is based in whole or in part on facts or material officially noticed.
Parties must be given an opportunity to contest and rebut the facts or material officially noticed. When the presiding
officer proposes to notice agency staff memoranda or agency staff reports, responsible staff employees or agents shall
be made available for cross-examination if any party timely requests their availability.
(7-1-93)
603.
DEPOSITIONS (RULE 603).
Depositions may be offered into evidence.

(7-1-93)

604.
OBJECTIONS -- OFFERS OF PROOF (RULE 604).
Grounds for objection to the admission or exclusion of evidence must be stated briefly at the time the evidence is
offered. Formal exceptions to rulings admitting or excluding evidence are unnecessary and need not be taken. An
offer of proof for the record consists of a statement of the substance of the excluded evidence. When a party objects to
the admission of evidence, the presiding officer will rule on the objection, or, if the presiding officer is a hearing
officer, the presiding officer may receive the evidence subject to later ruling by the agency head or refer the matter to
the agency head.
(7-1-93)
605.
PREPARED TESTIMONY (RULE 605).
The presiding officer may order a witness's prepared testimony previously distributed to all parties to be included in
(7-1-93)
the record of hearing as if read. Admissibility of prepared testimony is subject to Rule 600.
606.
EXHIBITS (RULE 606).
Exhibit numbers may be assigned to the parties before hearing. Exhibits prepared for hearing should ordinarily be
typed or printed on eight and one-half inch (8 1/2") by eleven inch (11") white paper, except maps, charts,
photographs and non-documentary exhibits may be introduced on the size or kind of paper customarily used for them.
A copy of each documentary exhibit must be furnished to each party present and to the presiding officer, except for
unusually bulky or voluminous exhibits that have previously been made available for the parties' inspection. Copies
must be of good quality. Exhibits identified at hearing are subject to appropriate and timely objection before the close
of proceedings. Exhibits to which no objection is made are automatically admitted into evidence without motion of
the sponsoring party. Neither motion pictures, slides, opaque projections, videotapes, audiotapes nor other materials
not capable of duplication by still photograph or reproduction on paper shall be presented as exhibits without advance
approval of the presiding officer.
(7-1-93)
607. -- 609.

(RESERVED).
Rules 610 through 649
Settlements

610.
CONFIDENTIALITY OF SETTLEMENT NEGOTIATIONS (RULE 610).
Settlement negotiations in a contested case are confidential, unless all participants to the negotiation agree to the
contrary in writing. Facts disclosed, offers made and all other aspects of negotiation (except agreements reached) in
settlement negotiations in a contested case are not part of the record.
(7-1-93)
611.
SUGGESTION FOR OR INQUIRY ABOUT SETTLEMENTS (RULE 611).
Through notice or order or on the record at prehearing conference or hearing, the presiding officer may inquire of the
parties in any proceeding whether settlement negotiations are in progress or are contemplated or may invite
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settlement of an entire proceeding or certain issues.

(7-1-93)

612.
CONSIDERATION OF SETTLEMENTS (RULE 612).
Settlements must be reviewed under this rule. When a settlement is presented to the presiding officer, the presiding
officer will prescribe procedures appropriate to the nature of the settlement to consider the settlement. For example,
the presiding officer may summarily accept settlement of essentially private disputes that have no significant
implications for administration of the Jaw for persons other than the affected parties. On the other hand, when one or
more parties to a proceeding is not party to the settlement or when the settlement presents issues of significant
implication for other persons, the presiding officer may convene an evidentiary hearing to consider the
reasonableness of the settlement and whether acceptance of the settlement is consistent with the agency's charge
(7-1-93)
under the Jaw.
613.
BURDENS OF PROOF (RULE 613).
Proponents of a proposed settlement carry the burden of showing that the settlement is in accordance with the Jaw.
The presiding officer may require the development of an appropriate record in support of or opposition to a proposed
(7-1-93)
settlement as a condition of accepting or rejecting the settlement.
614.
SETTLEMENT NOT BINDING (RULE 614).
The presiding officer is not bound by settlement agreements that are not unanimously accepted by all parties or that
have significant implications for persons not parties. In these instances, the presiding officer will independently
(7-1-93)
review any proposed settlement to determine whether the settlement is in accordance with the Jaw.
615. -- 649.

(RESERVED).
Rules 650 through 699
Records for Decisions

650.

RECORD FOR DECISION (RULE 650).

01.
Requirement. The agency shall maintain an official record for each contested case and (unless
(7-1-93)
statute provides otherwise) base its decision in a contested case on the official record for the case.
02.

Contents. The record for a contested case shall include:

(7-1-93)

a.

All notices of proceedings;

(7-1-93)

b.

All applications or claims or appeals, petitions, complaints, protests, motions, and answers filed in
(7-1-93)

the proceeding;
c.

All intermediate or interlocutory rulings of hearing officers or the agency head;

(7-1-93)

cl.
All evidence received or considered (including all transcripts or recordings of hearings and all
exhibits offered or identified at hearing);
(7-1-93)

e.

(7-1-93)

All offers of proof, however made;

f.
All briefs, memoranda, proposed orders of the parties or of the presiding officers, statements of
(7-1-93)
position, statements of support, and exceptions filed by parties or persons not parties;
g.

All evidentiary rulings on testimony, exhibits, or offers of proof;

h.

All staff memoranda or data submitted in connection with the consideration of the proceeding;
(7-1-93)

i.

A statement of matters officially noticed; and
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All recommended orders, preliminary orders, final orders, and orders on reconsideration. (7-1-93)

RECORDING OR REPORTING OF HEARINGS (RULE 651).
651.
All hearings shall be recorded on audiotape or videotape or may be taken by a qualified court reporter at the agency's
expense. The agency may provide for a transcript of the proceeding at its own expense. Any party may have a
transcript prepared at its own expense.
(7-1-97)
652. -- 699.

(RESERVED).
Rules 700 through 799
Agency Orders and Review of Agency Orders
Rules 700 through 710
Defaults

NOTICE OF PROPOSED DEFAULT AFTER FAILURE 1D APPEAR (RULE 700).
700.
If an applicant or claimant or appellant, petitioner, complainant, or moving party fails to appear at the time and place
set for hearing on an application or claim or appeal, petition, complaint, or motion, the presiding officer may serve
upon all parties a notice of a proposed default order denying the application or claim or appeal, petition, complaint, or
motion. The notice of a proposed default order shall include a statement that the default order is proposed to be issued
because of a failure of the applicant or claimant or appellant, petitioner, complainant or moving party to appear at the
time and place set for hearing. The notice of proposed default order may be mailed to the last known mailing address
of the party proposed to be defaulted.
(7-1-93)
SEVEN DAYS 1U CHALLENGE PROPOSED DEFAULT ORDER (RULE 701).
701.
Within seven (7) days after the service of the notice of proposed default order, the party against whom it was filed
may file a written petition requesting that a default order not be entered. The petition must state the grounds why the
petitioning party believes that default should not be entered.
(7-1-93)
ISSUANCE OF DEFAULT ORDER (RULE 702).
702.
The agency shall promptly issue a default order or withdraw the notice of proposed default order after expiration of
the seven days for the party to file a petition contesting the default order or receipt of a petition. If a default order is
issued, all further proceedings necessary to complete the contested case shall be conducted without participation of
the party in default (if the defaulting party is not a movant) or upon the results of the denial of the motion (if the
defaulting party is a movant). All issues in the contested case shalt be determined, including those affecting the
(7-1-93)
defaulting party. If authorized by statute or rule, costs may be assessed against a defaulting party.
703. -- 709.

(RESERVED).
Rules 710 through 789
Interlocutory, Recommended, Preliminary and
Final Orders - Review or Stay of Orders

710.
INTERLOCUTORY ORDERS (RULE 710).
Interlocutory orders are orders that do not decide all previously undecided issues presented in a proceeding, except
the agency may by order decide some of the issues presented in a proceeding and provide in that order that its
decision on those issues is final and subject to review by reconsideration or appeal, but is not final on other issues.
Unless an order contains or is accompanied by a document containing one of the paragraphs set forth in Rules 720,
730 or 740 or a paragraph substantially similar, the order is interlocutory. The following orders are always
interlocutory: orders initiating complaints or investigations; orders joining, consolidating or separating issues,
proceedings or parties; orders granting or denying intervention; orders scheduling prehearing conferences, discovery,
hearing, oral arguments or deadlines for written submissions; and orders compelling or refusing to compel discovery.
Interlocutory orders may be reviewed by the officer issuing the order pursuant to Rules 711, 760, and 770. (7-1-93)
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711.
REVIEW OF INTERLOCUTORY ORDERS (RULE 711).
Any party or person affected by an interlocutory order may petition the officer issuing the order to review the
interlocutory order. The officer issuing an interlocutory order may rescind, alter or amend any interlocutory order on
the officer's own motion, but will not on the officer's own motion review any interlocutory order affecting any party's
substantive rights without giving all parties notice and an opportunity for written comment.
(7- 1-93)
712. -- 719.
720.

(RESERVED).

RECOMMENDED ORDERS (RULE 720).

01.
Definition. Recommended orders are orders issued by a person other than the agency head that will
become a final order of the agency only after review of the agency head (or the agency head's designee) pursuant to
Section 67-5244, Idaho Code.
(7-1-93)
02.
Content. Every recommended order must contain or be accompanied by a document containing the
following paragraphs or substantially similar paragraphs:
(7-1-93)

a.
This is a recommended order of the hearing officer. It will not become final without action of the
agency head. Any party may file a petition for reconsideration of this recommended order with the hearing officer
issuing the order within fourteen (14) days of the service date of this order. The hearing officer issuing this
recommended order will dispose of any petition for reconsideration within twenty-one (21) days of its receipt, or the
(7-1-93)
petition will be considered denied by operation oflaw. See Section 67-5243(3), Idaho Code.
b.
Within twenty-one (21) days after (a) the service date of this recommended order, (b) the service
date of a denial of a petition for reconsideration from this recommended order, or (c) the failure within twenty-one
(21) days to grant or deny a petition for reconsideration from this recommended order, any party may in writing
support or take exceptions to any part of this recommended order and file briefs in support of the party's position on
any issue in the proceeding.
(7-1-93)
c.
Written briefs in support of or taking exceptions to the recommended order shall be filed with the
agency head (or designee of the agency head). Opposing parties shall have twenty-one (21) days to respond. The
agency head or designee may schedule oral argument in the matter before issuing a final order. The agency head or
designee will issue a final order within fifty-six (56) days of receipt of the written briefs or oral argument, whichever
is later, unless waived by the parties or for good cause shown. The agency head (or designee of the agency head) may
remand the matter for further evidentiary hearings if further factual development of the record is necessary before
issuing a final order.
(7-1-93)
721. -- 729.
730.

(RESERVED).

PRELIMINARY ORDERS (RULE 730).

01.
Definition. Preliminary orders are orders issued by a person other than the agency head that will
become a final order of the agency unless reviewed by the agency head (or the agency head's designee) pursuant to
Section 67-5245, Idaho Code.
(7-1-93)
02.
Content. Every preliminary order must contain or be accompanied by a document containing the
following paragraphs or substantially similar paragraphs:
(7-1-93)
a.
This is a preliminary order of the hearing officer. It can and will become final without further action
of the agency unless any party petitions for reconsideration before the hearing officer issuing it or appeals to the
hearing officer's superiors in the agency. Any party may file a motion for reconsideration of this preliminary order
with the hearing officer issuing the order within fourteen ( 14) days of the service date of this order. The hearing
officer issuing this order will dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or
the petition will be considered denied by operation oflaw. See Section 67-5243(3), Idaho Code.
(7-1-93)

b.
Within fourteen (14) days after (a) the service date of this preliminary order, (b) the service date of
the denial of a petition for reconsideration from this preliminary order, or (c) the failure within twenty-one (21) days
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to grant or deny a petition for reconsideration from this preliminary order, any party may in writing appeal or take
exceptions to any part of the preliminary order and file briefs in support of the party's position on any issue in the
proceeding to the agency head (or designee of the agency head). Otherwise, this preliminary order will become a final
order of the agency.
(7-1-93)

If any party appeals or takes exceptions to this preliminary order, opposing parties shall have
c.
twenty-one (21) days to respond to any party's appeal within the agency. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the agency head (or designee ). The agency head (or designee)
may review the preliminary order on its own motion.
(7-1-93)
If the agency head (or designee) grants a petition to review the preliminary order, the agency head
d.
(or designee) shall allow all parties an opportunity to file briefs in support of or taking exceptions to the preliminary
order and may schedule oral argument in the matter before issuing a final order. The agency head (or designee) will
issue a final order within fifty-six (56) days ofreceipt of the written briefs or oral argument, whichever is later, unless
waived by the parties or for good cause shown. The agency head (or designee) may remand the matter for further
evidentiary hearings if further factual development of the record is necessary before issuing a final order.
(7-1-93)
e.
Pursuant to Sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final,
any party aggrieved by the final order or orders previously issued in this case may appeal the final order and all
previously issued orders in this case to district court by filing a petition in the district court of the county in which:
(7-1-93)
i.

A hearing was held,

(7-1-93)

ii.

The final agency action was taken,

(7-1-93)

iii.

The party seeking review of the order resides, or operates its principal place of business in Idaho, or
(7-1-97)

iv.

The real property or personal property that was the subject of the agency action is located. (7-1-93)

f.
This appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See Section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the order under appeal.
(7-1-93)
731. -- 739.
740.

(RESERVED).

FINAL ORDERS (RULE 740).

01.
Definition. Final orders are preliminary orders that have become final under Rule 730 pursuant to
Section 67-5245, Idaho Code, or orders issued by the agency head pursuant to Section 67-5246, Idaho Code.
Emergency orders issued under Section 67-524 7, Idaho Code, shall be designated as final orders if the agency will
not issue further orders or conduct further proceedings in the matter.
(7-1-9 3)
02.
Content Every final order issued by the agency head must contain or be accompanied by a
document containing the following paragraphs or substantially similar paragraphs:
(7-1-93)
a.
This is a final order of the agency. Any party may file a motion for reconsideration of this final
order within fourteen (14) days of the service date of this order. The agency will dispose of the petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied by operation of
law. See Section 67-5246(4), Idaho Code.
(7-1-93)

b.
Pursuant to Sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by this final order or
orders previously issued in this case may appeal this final order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in which:
(7-1-93)
L

A hearing was held,

(7-1-93)
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II.

The final agency action was taken,

(7-1-93)

m.

The party seeking review of the order resides, or operates its principal place of business in Idaho, or
(7-1-97)

iv.

The real property or personal property that was the subject of the agency action is located. (7-1-93)

c.
An appeal must be filed within twenty-eight (28) days (a) of the service date of this final order, (b)
of an order denying petition for reconsideration, or (c) the failure within twenty-one (21) days to grant or deny a
petition for reconsideration, whichever is later. See Section 67-5273, Idaho Code. The filing of an appeal to district
(7-1-93)
court does not itself stay the effectiveness or enforcement of the order under appeal.
741.

ORDERS REGARDING COSTS AND/OR FEES (RULE 741).

01.
Scope of Rule. This rule provides procedures for considering requests for costs and/or fees
(including attorneys' fees) when an agency has authority to award costs and/or fees under other provisions of law.
This rule is not a source of authority for awarding costs and/or fees.
(4-7-11)
02.
Time for Filing for Costs and/or Fees Awarded in Final Order or Preliminary Order. Unless
(4-7-11)
otherwise provided by statute or rule of the agency:
a.
Minimum time for filing. When a final order or a preliminary order of the agency awards costs and/
or fees to a party or to the agency itself, the agency must allow no fewer than fourteen (14) days from the service date
of the final order or the preliminary order for the party to whom costs and/or fees were awarded or for the agency to
file necessary papers (e.g., a memorandum of costs, affidavits, exhibits, etc.) quantifying and otherwise supporting
costs or fees, or both, that will be claimed or a motion to extend the time to file for costs and fees.
(4-7-11)
b.
Longer time allowed. The final order or preliminary order of the agency may extend the time to file
papers for costs and/or fees beyond fourteen (14) days after the service date of the final order or preliminary order.
(4-7-11)
c.
When time not set forth. If statute, rules of the agency, and the final order or preliminary order of
the agency are silent on the time for filing for costs and/or fees the deadline for filing for costs and/or fees and/or for
moving for an extension of the time to file for costs and fees is fourteen (14) days from the service date of the final
order or preliminary order.
(4-7-11)
d.
Untimely filing. The agency may exercise its discretion to consider and grant an untimely filing for
costs and/ or fees for good cause shown.
(4-7-11)
e.
Contents of filing. No particular form for filing for costs and fees is required, but in the absence of
a statute or rule providing for standard costs and/or fees the papers supporting a claim for costs and/or fees should
ordinarily contain an affidavit or declaration under oath detailing the costs and/or fees claimed.
(4-7-11)
f.
Supplemental filings. Paragraphs 741.02.a. through 741.02.e. of this rule do not prohibit a party or
(4-7-11)
the agency from supplementing a filing for costs and/or fees.
03.
Time for Petitioning for Costs and/or Fees When Costs and/or Fees Not Awarded in Final
Order or Preliminary Order. Unless otherwise provided by statute:
(4-7-11)
a.
Petition for reconsideration. When a final order or preliminary order of the agency does not award
costs or fees to a party, and a party contends that the party is entitled to an award of costs and/or fees the party must
file a petition for reconsideration addressing costs and/or fees within fourteen (14) days of the service date of the final
(4-7-11)
order or preliminary order if the party wishes the agency to award costs and/or fees.
b.
Combination with other issues. The petition for reconsideration on costs and/or fees may be
combined with a petition for reconsideration on other issues.
(4-7-11)
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c.
Quantification not necessary. The petition for reconsideration can confine itself to the legal issue of
entitlement to costs and/or fees and need not quantity the party's claimed costs and/or fees. However, the petition can
be accompanied by papers quantifying the claimed costs and/or fees.
(4-7-11)
d.
Legal authority. Every petition for reconsideration filed under Subsection 741.03 should cite the
source of the agency's legal authority to award costs and/or fees. The agency may (but need not) deny a petition that
omits a citation to legal authority to award costs and/or fees.
(4- 7-11)
04.
Oppositions. Unless otherwise provided by statute or rule of the agency, or extended by notice or
order or the agency, oppositions to requests for costs and/or fees filed under Subsections 741.02 or 741.03 of this rule
or motions to extend the time to oppose requests for costs and/or fees filed under Subsections 741.02 or 741.03 of this
rule must be filed and served within fourteen (14) days of the service date of the petition to be timely. The agency
may exercise its discretion to consider and grant an untimely opposition for good cause shown.
(4-7-11)
05.
Orders Granting or Denying Costs and/or Fees. Every agency order granting or denying a
request for costs and/or fees must cite the statutes or rules under which it is deciding the request for costs and/or fees.
(4-7-11)
742. -- 749.

(RESERVED).

750.
ORDER NOT DESIGNATED (RULE 750).
If an order is not designated as recommende~ preliminary or final at its release, but is designated as recommende~
preliminary or final after its release, its effective date for purposes of reconsideration or appeal is the date of the order
of designation. If a party believes that an order not designated as a recommended order, preliminary order or final
order according to the terms of these rules should be designated as a recommended order, preliminary order or final
(7-1-93)
order, the party may move to designate the order as recommende~ preliminary or final, as appropriate.
751. -- 759.

(RESERVED).

760.
MODIFICATION OF ORDER ON PRESIDING OFFICER'S OWN MOTION (RULE 760).
A hearing officer issuing a recommended or preliminary order may modify the recommended or preliminary order on
the hearing officer's own motion within fourteen (14) days after issuance of the recommended or preliminary order
by withdrawing the recommended or preliminary order and issuing a substitute recommended or preliminary order.
The agency head may modify or amend a final order of the agency (be it a preliminary order that became final
because no party challenged it or a final order issued by the agency head itself) at any time before notice of appeal to
District Court has been filed or the expiration of the time for appeal to District Court, whichever is earlier, by
withdmving the earlier final order and substituting a new final order for it.
(7-1-93)
761. -- 769.

(RESERVED).

770.
CLARIFICATION OF ORDERS (RULE 770).
Any party or person affected by an order may petition to clarify any order, whether interlocutory, recomrnende~
preliminary or final. Petitions for clarification from final orders do not suspend or toll the time to petition for
reconsideration or appeal the order. A petition for clarification may be combined with a petition for reconsideration or
stated in the alternative as a petition for clarification and/or reconsideration.
(7-1-93)
771. -- 779.

(RESERVED).

780.
STAY OF ORDERS (RULE 780).
Any party or person affected by an order may petition the agency to stay any order, whether interlocutory or final.
Interlocutory or final orders may be stayed by the judiciary according to statute. The agency may stay any
interlocutory or final order on its own motion.
(7-1-93)
781. -- 789.

(RESERVED).
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Rules 790 through 799
Appeal to District Court

790.
PERSONS WHO MAY APPEAL (RULE 790).
Pursuant to Section 67-5270, Idaho Code, any party aggrieved by a final order of an agency in a contested case may
appeal to district court. Pursuant to Section 67-5271, Idaho Code, a person is not entitled to judicial review of an
agency action in district court until that person has exhausted all administrative remedies available with the agency,
but a prelimina!)', procedural, or intermediate agency action or ruling is immediately reviewable in district court if
review of the final agency action would not provide an adequate remedy.
(7-1-93)
791.
NOTICE OF APPEAL (RULE 791).
The notice of appeal must be filed with the agency and with the district court and served on all parties.

(7-1-93)

01.
Filing. Pursuant to Section 67-5272, Idaho Code, appeals may be filed in the District Court of the
county in which:
(7-1-93)
a.

The hearing was held,

(7-1-93)

b.

The final agency action was taken,

(7-1-93)

c.
::::::::::

Idaho, or
d.

The party seeking review of the agency action resides, or operates its principal place of business in
(7-1-97)
The real property or personal property that was the subject of the agency is located.

(7-1-93)

02.
Time. Pursuant to Section 67-5273, Idaho Code, a petition for judicial review of a final order in a
contested case must be filed within twenty-eight (28) days:
(7-1-93)
a.

Of the service date of the final order,

(7-1-93)

b.

Of the denial of the petition for reconsideration, or

(7-1-93)

c.

The failure within twenty-one (21) days to grant or deny the petition for reconsideration.

(7-1-93)

792. -- 799.

(RESERVED).
SUBCHAPTER C -- RULEMAKING
Rules 800 through 860
Rulemaking
Rules 800 through 809
Introduction

800.
FORMAL AND INFOIDHAL RULEMAKING (RULE 800).
Formal rulemaking refers only to rulemaking procedures associated with formal notice of proposed rulemaking,
receipt of and consideration of written or oral comment on the record in response to notice of proposed rulemaking,
and adoption of rules. Informal rulemaking refers to informal procedures for development of, comment upon, or
review of rules for later formal consideration. No rule may come into effect solely as a result of informal rulemaking.
Agreements coming from informal rulemaking must be finalized by formal rulemaking.
(7-1-93)
801. -- 809.

(RESERVED).
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Rules 810 through 819
Informal, Negotiated Rulemaking

LEGISLATIVE PREFERENCE FOR l'.'EGOTIATED RULEMAKING PROCEDURES (RULE
810.
810).
This rule addresses informal, negotiated rulemaking as described by Section 67-5220, Idaho Code. The agency, when
feasible, shall proceed by informal, negotiated rulemaking in order to improve the substance of proposed rules by
drawing upon shared information, expertise and technical abilities possessed by the affected persons; to arrive at a
consensus on the content of the rule; to expedite formal rulemaking; and to lessen the likelihood that affected persons
will resist enforcement or challenge the rules in court.
(7-1-93)
811.
PUBLICATION IN IDAHO ADMINISTRATIVE BULLETIN (RULE 811).
If the agency determines that informal, negotiated rulemaking is feasible, it shall publish in the Idaho Administrative
Bulletin a notice of intent to promulgate a rule. If the agency determines that informal, negotiated rulemaking is not
feasible, it shall explain in its notice of intent to promulgate rules why informal rulemaking is not feasible and shall
proceed to formal rulemaking as provided in this chapter. Reasons why the agency may find that informal, negotiated
rulemaking is not feasible include, but are not limited to, the need for temporary rulemaking, the simple nature of the
proposed rule change, the lack of identifiable representatives of affected interests, or determination that affected
interests are not likely to reach a consensus on a proposed rule. The determination of the agency whether to use
informal, negotiated rulemaking is not reviewable.
(7-1-93)
812.
CONTENTS OF NOTICE OF INTENT TO PROMULGATE RULES (RULE 812).
The notice of intent to promulgate rules shall announce that the agency intends to proceed by way of informal,
negotiated rulemaking to develop a proposed rule and shall include:
(7-1-93)
01.
Subject Matter. A brief, nontechnical statement of the subject matter to be addressed in the
proposed rulemaking.
(7-1-93)

02.

Authority. The statutory authority for the rulemaking.

(7-1-93)

03.
available.

Obtain Copy. An explanation how to obtain a preliminary draft of the proposed rules, if one is
(7-1-93)

04.
by the rule.

Issues. The principal issues involved and the interests which are likely to be significantly affected
(7-1-93)

05.
06.
rulemaking.

Agency Contacts. The person(s) designated to represent the agency.

(7-1-93)

Method of Participation. An explanation how a person may participate in the informal, negotiated
(7-1-93)

07.
Schedule. A proposed schedule for written comments or for a public meeting of interested persons,
and a target date, if one exists, to complete negotiation and to publish a proposed rule for notice and comment.
(7-1-93)
813.
PUBLIC MEETINGS (RULE 813).
The agency may convene public meetings of interested persons to consider the matter proposed by the agency and to
attempt to reach a consensus concerning a proposed rule with respect to the matter and any other matter the parties
determine is relevant to the proposed rule. Person(s) representing the agency may participate in the deliberations.
(7-1-93)
814.
REPORTS 'ID THE AGENCY (RULE 814).
If the parties reach a consensus on a proposed rule, they shall transmit to the agency a report stating their consensus
and, if appropriate, a draft of a proposed rule incorporating that consensus. If the parties are unable to reach a
consensus on particular issues, they may transmit to the agency a report specifying those areas on which they reached
consensus and those on which they did not, together with arguments for and against positions advocated by various
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participants. The participants or any individual participant may also include in a report any information,
(7-1-93)
recommendations, or materials considered appropriate.
815.
AGENCY CON SID ERA TION OF REPORT (RULE 815).
The agency may accept in whole or in part or reject the consensus reached by the parties in publishing a proposed rule
(7-1-93)
for notice and comment.
816. -- 819.

(RESERVED).
Rules 820 through 829
Petition to Initiate Rulemaking

FORM AND CONTENTS OF PETITION TO INITIATE RULEMAKING (RULE 820).
820.
This rule addresses petitions to initiate rulemaking as described by Section 67-5230, Idaho Code.

(7-1-93)

01.

Requirement. Any person petitioning for initiation of rulemaking must substantially comply with
(7-1-93)

02.

Form and Contents. The petition must be filed with the agency and shall:

(7-1-93)

a.

Identify the petitioner and state the petitioner's interest(s) in the matter;

(7-1-93)

this rule.

b.
Describe the nature of the rule or amendment to the rule urged to be promulgated and the
(7-1-93)
petitioner's suggested rule or amendment; and
c.
Indicate the statute, order, rule, or other controlling law, and the factual allegations upon which the
petitioner relies to support the proposed rulemaking. Legal assertions in the petition may be accompanied by citations
of cases and/or statutory provisions.
(7-1-93)
821.

AGENCY RESPONSE TO PETITION (RULE 821).

01.
Action of Agency. Within twenty-eight (28) days after the agency has received a petition to initiate
rulemaking, the agency shall initiate rulemaking proceedings in accordance with Sections 67-5220 through 67-5225,
Idaho Code, or deny the petition in writing, stating its reasons for the denial, unless the rulemaking authority is in a
multi-member agency board or commission whose members are not full-time officers or employees of the state, in
which case the multi-member board or commission shall have until the first regularly scheduled meeting of the multimember board or commission that takes place seven (7) or more days after submission of the petition to initiate
rulemaking proceedings in accordance with Sections 67-5220 through 67-5225, Idaho Code, or deny the petition in
(7-1-97)
writing, stating its reasons for the denial.
02.

Denial. If the petition is denied, the written denial shall state:

(7-1-93)

a.
The agency has denied your petition to initiate rulemaking. This denial is a final agency action
(7-1-93)
within the meaning of Section 67-5230, Idaho Code.
b.
Pursuant to Section 67-5270, Idaho Code, any person aggrieved by this final agency action may
seek review of the denial to initiate rulemaking by filing a petition in the District Court of the county in which:
(7-1-93)
1.

The hearing was held,

(7-1-93)

11.

This final agency action was taken,

(7-1-93)

m.

The party seeking review resides, or operates its principal place of business in Idaho, or

(7-1-97)

1v.

The real property or personal property that was the subject of the denial of the petition for
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rulemaking is located.

(7-1-93)

c.
This appeal must be filed within twenty-eight (28) days of the service date of this denial of the
(7-1-93)
petition to initiate rulemaking. See Section 67-5273, Idaho Code.
822.
NOTICE OF INTENT 1D INITIATE RULEMAKING CONSTITUTES ACTION ON PETITION
(RULE 822).
The agency may initiate rulemaking proceedings in response to a petition to initiate rulemaking by issuing a notice of
intent to promulgate rules in the Idaho Administrative Bulletin on the subject matter of the petition if it wishes to
obtain further comment whether a rule should be proposed or what rule should be proposed. Issuance of a notice of
intent to promulgate rules satisfies an agency's obligations to take action on the petition and is not a denial of a
(7-1-93)
petition to initiate rulemaking.
823. -- 829.

(RESERVED).

Rules 830 through 839
Procedure on Rulemaking for Proposed and Pending Rules
830.

REQUIREMENTS FOR NOTICE OF PROPOSED RULEMAKING (RULE 830).

01.
Content of Notice of Proposed Rulemaking. Every notice of proposed rulemaking filed with the
(4-7-11)
Coordinator for publication in the Bulletin shall include:
a.
A statement of the specific statutory authority authorizing the rulemaking, including a citation to
the specific section of Idaho Code that has occasioned the rulemaking or the federal statute or regulation if that is the
(4- 7-11)
basis of authority or requirement for the rulemaking;

b.
A statement in nontechnical language of the substance of the proposed rules, including a specific
(4-7-11)
description of any fee or charge being imposed or increased;
c.
A statement whether the agency intends to conduct oral presentations concerning the proposed
rules, and, if not, what persons must do in order to request an oral presentation. If the agency intends to take oral
(4-7-11)
testimony on the proposed rule, the location, date and time of any public hearing must be included;
d.
A specific description, if applicable, of any negative fiscal effect on the state general fund greater
than ten thousand dollars ($10,000) during the fiscal year in which the pending rule will become effective; (4-7-11)

e.
The mailing address to which written comments and requests for public hearings concerning the
proposed rules must be mailed. If the agency accepts comments and requests by facsimile transmission (FAX) or by
e-mail, the FAX number or e-mail address, or both, at which comments may be delivered must be provided;
(4-7-ll)

f.
The name and telephone number of an agency contact to whom technical questions about the
proposed rules may be referred;
(4-7-11)
g.
The deadline date for the submission of written comment on the proposed rules and for submitting
(4-7-11)
requests for an opportunity for an oral presentation concerning the proposed rules;
h.

A statement whether negotiated rulemaking has been conducted, and if not, why not; and (4-7-11)

i.

The text of the proposed rules in legislative format.

(4-7-11)

02.

Filing a Proposed Rulemaking for Publication in the Bulletin.

(4-7-11)

a.
In all cases. The agency must file the information required in Subsection 830.01 of this rule with
the Coordinator for publication in the Bulletin. The Coordinator is responsible for transmitting all required
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rulemaking documents to the Director of Legislative Services for analysis.

(4-7-11)

b.
When fees are imposed or increased. In addition, if a fee or charge is imposed or increased through
the proposed rulemaking, the agency must prepare and file with the Coordinator a statement of economic impact.
This cosUbenefit analysis must reasonably estimate the agency's costs to implement the rule and reasonably estimate
the costs that would be borne by citizens, the private sector, or both, ifthe fees or charges being proposed are imposed
by the rule. The cosUbenefit analysis is not part of the proposed rulemaking notice and is not published in the
( 4- 7-11)
Bulletin; it is a separate document that is submitted as part of the proposed rulemaking filing.
03.
Incorporation by Reference. If an agency proposes to incorporate by reference into its rules any
codes, standards or rules authorized by subsection 67-5229(1), Idaho Code, for incorporation by reference, the
agency's notice of proposed rulemaking must also include the following information required by subsection 67(4-7-11)
5229(2), Idaho Code:

a.

Required information. A brief synopsis explaining why the incorporation is needed.

(4-7-11)

b.
Electronic link or other access. A statement that notes where an electronic copy can be obtained or
that provides an electronic link to the incorporated materials. If an electronic link is provided, at a minimum the link
must be posted on the agency's website or induded in the rule that is published in the Administrative Code on the
Coordinator's website. If the incorporated material is copyrighted or otherwise unavailable, the rule must note where
( 4- 7-11)
a copy of the incorporated materials may be viewed or purchased.
c.
Identification of version or edition incorporated. The agency must provide all of the information
required by Subsection 67-5229(2), Idaho Code, regarding identifying with specificity the version or edition of the
code, standard or rule that is incorporated by reference, including, but not limited to, the date the document was
published, approved or adopted, or became effective.
(4-7-11)
d.
Example incorporations. The following are examples of the kind of specificity required by this
(4-7-11)
Section and by Subsection 67-5229(2), Idaho Code:
2009 Edition of the International Building Code, published by the International Code Council,
i.
(4-7-11)
available online;

ii
2009 International Fire Code, published by International Code Council. Copies of the 2009 edition
of the International Fire Code are available for public inspection at the office of the State Fire Marshal. Copies of the
2009 International Fire Code are available for purchase from the International Code Council, Northwest Resource
(4-7-11)
Center, PO Box 8004, Bellevue, WA 98004.
m.
Code of Federal Regulations, Title 40, Part 35 Environmental Protection Agency's Regulations for
(4-7-11)
State and Local Assistance under the Clean Water Act, Subpart A (July 1, 2009), available online; and

iv.
Federal Regulations adopted by the Drug Enforcement Agency, Department of Justice, published in
the Federal Register; Amendments to Code of Federal Regulations, 21 CFR Part 1300, section 1300.01, Definitions
of Schedule III Controlled Substances, 74 Federal Register No. 232, page 63609 (December 4, 2009), available
online.
(4-7-11 )

831.
INFORMAL PHASES OF FORMAL RULEMAKING (RULE 831).
In addition to the formal phases of rulemaking proceedings, the agency may schedule meetings after the formal
(7-1-93)
proposal of rules to explain the operation of the rules proposed.
832.
COMMENTS ON PROPOSED RULES (RULE 832).
Deadlines for comment upon proposed rules or amendments to proposed rules will be set forth in the Idaho
Administrative Bulletin. Comments should be made to the officers listed in the notices of proposed rulemaking
published in the Idaho Administrative Bulletin. Further information concerning individual rulemaking should be
directed to the contact person listed for that rulemaking in the Idaho Administrative Bulletin.
(7-1-93)
833.

PETITIONS FOR ORAL PRESENTATION (RULE 833).
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01.
Requirement. Any person petitioning for an opportunity for an oral presentation in a substantive
rulemaking must substantially comply with this rule.
(7-1-93)
02.

Content. The petition shall:

(7-1-93)

a.

Identify the petitioner and state the petitioner's interests in the matter,

(7-1-93)

b.
Describe the nature of the opposition to or support of the rule or amendment to the rule proposed to
be promulgated by the agency, and
(7-1-93)

c.
Indicate alternative proposals of the petitioner and any statute, order, rule or other controlling law
or factual allegations upon which the petitioner relies to support the request for the opportunity to provide an oral
presentation. Legal assertions in the petition may be accompanied by citations of cases and/or statutory provisions.
(7-1-93)
03.
Oral Presentation. Within fourteen (14) days after receiving a petition for an oral presentation, the
agency shall schedule the oral presentation or deny it. The agency shall provide an opportunity for oral presentation if
requested by twenty-five (25) persons, a political subdivision, or another agency, but no oral presentation need be
provided when the agency has no discretion as the substantive content of a proposed rule because the proposed rule is
intended solely to comply with a controlling judicial decision or court order, or with the provisions of a statute or
federal rule that has been amended since the adoption of the agency rule. If oral presentation is granted, notice of the
oral presentation shall be published in the Idaho Administrative Bulletin. If oral presentation is denied, the denial
shall state the grounds for denial.
(7-1-93)
834.
THE RULEMAKING RECORD (RULE 834).
The agency shall maintain a record of each rulemaking proceeding.

(7-1-93)

01.

Contents. The record for a rulemaking proceeding shall include:

a.

Copies of all publications in the Idaho Administrative Bulletin relating to that rulemaking
(7-1-93)

proceeding;

(7-1-93)

b.
All written pet1t10ns, submissions, and comments received by the agency, and the agency's
responses to those petitions, submissions and comments;
(7-1-93)

c.
All written materials considered by the agency in connection with formulating the proposal or
adoption of the rule;
(7-1-93)
d.
A record of any oral presentations, any transcriptions of oral presentations, and any memoranda
(7-1-93)
summarizing the contents of such presentations; and

e.
Any other materials or documents prepared in conjunction with the rulemaking, including any
(7-1-93)
summaries prepared for the agency in considering the rulemaking.
02.
Recording or Reporting. All oral presentations shall be recorded on audiotape or videotape or
may be taken by a qualified court reporter at the agency's expense. The agency may provide for a transcript of the
proceeding at its own expense. Persons may have a transcript of an oral presentation prepared at their own expense.
(7-1-97)
835.
ADOPTION Ai""ID PUBLICATION OF PENDING RULES FOLLOWING COMMENT OR ORAL
PRESENTATION (RULE 835).
01.
Adoption. After the expiration of the written comment period for rulemaking and following any
oral presentation on the rulemaking, but no sooner than seven (7) days after the expiration of the comment period, the
agency shall consider fully all issues presented by the written and oral submissions respecting the proposed rule
(7-1-97)
before adopting a pending rule.
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02.
Publication. Upon the agency's adoption of a pending rule, the agency shall publish the text of the
pending rule in the bulletin, except that with the permission of the coordinator, the agency need not publish the full
text of the pending rule if no significant changes have been made from the text of the proposed rule as published in
the bulletin, but the notice of adoption of the pending rule must cite the volume of the bulletin where the text is
available and must note all changes that have been made. In addition, the agency must publish in the bulletin a
concise explanatory statement containing:
(7-1-97)
a.

The reasons for adopting the pending rule;

(7-1-97)

b.
A statement of any change between the text of the proposed rule and the text of the pending rule
(7-1-97)
with an explanation of the reasons for any changes;
c.

Idaho Code;

The date on which the pending rule will become final and effective pursuant to Section 67-5224(5),
(7-1-97)

d.
A statement that the pending rule may be rejected, amended or modified by concurrent resolution
of the Legislature;
(7-1-97)
e.
An identification of any portion of the pending rule imposing or increasing a fee or charge and
stating that this portion of the pending rule shall not become final and effective unless affirmatively approved by
(7-1-97)
concurrent resolution of the Legislature; and
f.
A statement how to obtain a copy of the agency's written review of and written responses to the
written and oral submissions respecting the proposed rule.
(7-1-97)

03.
Rule Imposing or Increasing Fees. \\Then any pending rule imposes a new fee or charge or
increases an existing fee or charge, the agency shall provide the coordinator with a description of that portion of the
rule imposing a new fee or charge or increasing an existing fee or charge, along with a citation of the specific statute
(7-1-97)
authorizing the imposition or increase of the fee or charge.

836.
FINAL RULES (RULE 836).
Pending rules may become final rules, or may be rejected, amended or modified by concurrent resolution of the
(7-1-97)
Legislature, as provided in Section 67-5224, Idaho Code.
837. -- 839.
840.

(RESERVED).

PROCEDURE FOR ADOPTION OF TEMPORARY RULES (RULE 840).

01.
Gubernatorial Finding. The agency may adopt temporary rules upon the Governor's finding that
protection of the public health, safety, or welfare, compliance with deadlines in amendments to governing law or
federal programs, or conferring a benefit requires a rule to become effective before it has been submitted to the
Legislature for review. No temporary rule imposing a fee or charge may become effective before it has been
approved, amended or modified by concurrent resolution of the Legislature unless the Governor finds that the fee or
(7-1-97)
charge is necessary to avoid immediate danger that justifies the imposition of the fee or charge.
02.
Effective Date. Temporary rules take effect according to the effective date specified in the rules.
(7-1-97)
Temporary rules may be immediately effective.
03.
Expiration. In no case may a temporary rule remain in effect beyond the conclusion of the next
succeeding regular session of the Legislature unless the rule is approved, amended or modified by concurrent
resolution, in which case the rule may remain in effect until the time specified in the resolution or until the rule has
(7-1-97)
been replaced by a final rule that has become effective pursuant to Section 67-5224(5), Idaho Code.
04.
Notice and Publication. Agencies shall give such notice as is practicable in connection with
adoption of a temporary rule. Temporary rules will be published in the first available issue of the Idaho
Administrative Bulletin.
(7-1-97)
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05.
Associated Proposed Rule. Concurrently with promulgation of a temporary rule, or as soon as
reasonably possible thereafter, an agency must begin rulemaking procedures by issuing a proposed rule on the same
subject matter as the temporary rule, unless the temporary rule will expire by its own terms or by operation of law
before a proposed rule could become final.
(7-1-97)
841. -- 849.

(RESERVED).

CORRECTION OF TYPOGRAPHICAL, 1RANSCRIPTION OR CLERICAL ERRORS IN
850.
PENDING RULES (RULE 850).
The agency may amend pending rules to correct typographical errors, transcription errors, or clerical errors, in the
manner approved by the Administrative Rules Coordinator. These amendments will be incorporated into the pending
rule upon their publication in the Idaho Administrative Bulletin.
(7-1-97)
851. -- 859.

(RESERVED).

PERSONS WHO MAY SEEK JUDICIAL REVIEW (RULE 860).
860.
Pursuant to Section 67-5270, Idaho Code, any person aggrieved by an agency rule (either temporary or final) may
seek judicial review in district court.
(7-1-93)
01.
Filing. The petition for judicial review must be filed with the agency and with the district court and
served on all parties. ·Pursuant to Section 67-5272, Idaho Code, petitions for review may be filed in the District Court
of the county in which:
(7-1-93)
a.

The hearing was held;

(7-1-93)

b.

The final agency action was taken;

(7-1-93)

c.

The party seeking review of the agency action resides, or operates its principal place of business in
(7-1-97)

d.

The real property or personal property that was the subject of the agency is located.

Idaho; or

(7-1-93)

02.
Time. Pursuant to Section 67-5273, Idaho Code, a petition for judicial review of a final rule (except
for a challenge to procedures used in promulgating the rule) may be filed at any time.
(7-1-93)
861. -- 999.

(RESERVED).
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B
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c
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Contents 15
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Consolidation Of Proceedings 28
Content of Notice of Proposed
Rulemaking 40
Contents Of Notice Oflntent To
Promulgate Rules 38
Contested Case 7
Continuance Of Hearing 29
Contrast Between Agency's
Prosecutorial, Investigative &
Adjudicatory Functions 20
Coordinator, Administrative Rules 7
Correction Of Typographical,
Transcription Or Clerical Errors In
Pending Rules 44

D
Defective, Insufficient Or Late
Pleadings 17
Definitions, IDAPA 04.1 I.OJ, Idaho
Rules Of Administrative Procedure
Of The Attorney General 6
Depositions 26
Depositions, Offered Into
Evidence 30
Discovery-Related Prehearing
Procedures 26
Disqualification Of Officers Hearing
Contested Cases 19
Documentary Evidence 30

E
Electronic Service 9
Evidence in Contested Cases 29
Ex Parte Communications 20
Exhibit Numbers 27
Exhibits 30

F
Facilities At Or For Hearing & ADA
Requirements 28
Facts Disclosed Not Part Of The
Record 26
Fees & Remittances 9
Filing & Service Of Discovery-Related
Documents 27
Filing a Proposed Ru!emaking for

Publication in the Bulletin 40
Filing Documents With The Agency-Number Of Copies--Facsimile
Transmission (Fax) 15
Filing Of Documents-Number Of
Copies 8
Final Orders 34
Final Rule 7
Final Rules 43
Form & Content, Applications/Claims/
Appeals 13
Form & Contents of Petition For
Declaratory Rulings 18
Form & Contents Of Petition To Initiate
Rulemaking 39
Form & Contents of Petitions To
Intervene 17
Form Of Pleadings 16
Formal & Informal Rulemaking 37
Formal Proceedings I 0
Further Proceedings I 0

G
Granting Petitions To Intervene
Gubernatorial Finding 43

17

H
Hearing Officers 23
Hearing Officers Contrasted With
Agency Head 19
Hearing Officers--Presiding
Officers 19
How Hearings Held 28

I
Identification Of Communications 9
Incorporation by Reference 41
Informal Phases OfFormal
Rulemaking 41
Informal Procedure 10
Informal Proceedings Defined JO
Informal Proceedings Do Not Exhaust
Administrative Remedies JO
Initial Pleading By Party--Listing Of
Representatives 11
Interlocutory Orders 32
Interlocutory, Recommended,
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Intervenors 11
Issuance Of Default Order 32

J
Joint Hearings
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K
Kinds & Scope Of Discovery
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L
Legislative Preference For Negotiated
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Protective Orders 27
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Contents 14
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Convene 38
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R
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Hearings 32
Records for Decisions 31
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Staff 11
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Rule 7
Rulemaking 8
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Sanctions For Failure To Obey Order
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Other Discovery 27
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IDAPA 11
TITLE 03
CHAPTER 01

IDAHO STATE FORENSIC LABORATORY

11.03.01 - RULES GOVERNING ALCOHOL TESTING

000.
LEGAL AUTHORITY.
The Director of the Idaho State Police has general rulemaking authority to prescribe rules and regulations for alcohol
(4-7-11)
testing, pursuant to Section 67-2901, Idaho Code.
001.

TITLE A..cN"D SCOPE.
01.

Title. These rules shall be cited as ID APA 11.03.01, "Rules Governing Alcohol Testing." (4-7-11)

02.

Scope. The rules relate to the governance and operation of the Alcohol Testing Program.

(4-7-11)

002.
WRITTEN INTERPRET A TIO NS.
There are no written interpretations of this rule.

(4-7-11)

003.
ADMINISTRATIVE APPEALS.
There is no provision for administrative appeals before the Idaho State Police under this chapter.

(4-7-11)

004.
INCORPORATION BY REFERENCE.
The following are incorporated by reference in this chapter of rules:

(4-7-11)

01.
Conforming Products List of Evidential Breath Measurement Devices (revised 3/11/2010).
This document is available on the int em ct.
(4- 7-11)
005.
MAILING ADDRESS AND OFFICE HOURS.
The mailing address is Idaho State Police, Forensic Services, 700 S. Stratford Drive Suite 125, Meridian, ID 836426206. Lobby hours are Monday through Friday, 8 a.m. to 5:00 p.rn. except holidays designated by the state ofldaho.
(4-7-11)
006.
PUBLIC RECORDS AVAILABILITY.
This rule is subject to and in compliance with the Public Records Act.

(4-7-11)

007.
WEBSITE.
Alcohol Testing information is available on the internet at http://ww1v.isp.state.id.us/forensic!index.html.

(4-7-11)

008. -- 009.
010.

(RESERVED).

DEFINITIONS.
01.

Alcohol. "Alcohol" shall mean the chemical compound, ethyl alcohol.

(7-1-93)

02.
Blood Alcohol Analysis. "Blood alcohol analysis" shall mean an analysis of blood to determine the
(7-1-93)
concentration of alcohol present.
03.
Breath Alcohol Analysis. "Breath alcohol analysis" shall mean an analysis of breath to determine
(7-1-93)
the concentration of alcohol present.
04.

Department. "Department" shall mean the Idaho State Police.

05.

Laboratory. "Laboratory" shall mean the place at which specialized devices, instruments and

Page 2
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methods are used by trained personnel to measure the concentration of alcohol in samples of blood or urine for law
enforcement purposes.
(4-7-11)
06.
Proficiency Testing. "Proficiency testing" shall mean a periodic analysis of specimens whose
alcohol content is unknoVvn to the testing laboratory, to evaluate the capability of that laboratory to perform accurate
analysis for alcohol concentration.
(3-19-99)
07.
Quality Control. "Quality control" shall mean an analysis of referenced samples whose alcohol
content is known, which is performed with each batch of urine or blood analysis to ensure that the laboratory's
(3-19-99)
determination of alcohol concentration is reproducible and accurate.
08.
Urine Alcohol Analysis. "Urine alcohol analysis" shall mean an analysis of urine to determine the
concentration of alcohol present.
(7-1-93)

011.
ABBREVIATIONS
There are no abbreviations or acronyms in this chapter.
012.

(4-7-11)

GENERAL PROVISIONS.

01.
Repeal of Prior Rules. All rules governing the Idaho State Forensic Laboratory are repealed,
specifically Idaho State Police Emergency Rules 11.03.1, 11.03.2, 11.03.3, 11.03.4, 11.03.5and11.03.6.
(7-1-93)
02.
Continuation of Policies. All policies, training manuals, approvals of instruments, and/or
certifications of officers in effect when the alcohol program was managed by the Department of Health and Welfare
shall continue to be in effect in the Idaho State Police until the policy, training manual, approval and/or certification is
(7-1-93)
changed or deleted by the Idaho State Police.

013.

REQillREMENTS FOR LABORATORY ALCOHOL ANALYSIS.

01.
Laboratory. Any laboratory desiring to perform urine alcohol or blood alcohol analysis shall meet
the following standards:
(3-19-99)
a.
The laboratory shall prepare and maintain a written procedure governing its method of analysis,
including guidelines for quality control and proficiency testing;
(7-1-93)

b.

The laboratory shall provide adequate facilities and space for the procedure used;

(7-1-93)

c.

Specimens shall be maintained in a secure storage area prior to analysis;

(7-1-93)

d.
All equipment, reagents and glassware necessary for the performance of the chosen procedure shall
be on hand or readily available on the laboratory premises;
(7-1-93)
e.
The laboratory shall participate in approved proficiency testing and pass this proficiency testing
according to standards set by the department. Failure to pass a proficiency test shall result in disapproval until the
problem is corrected and a proficiency test is successfully completed;
(7-1-93)
f.
For a laboratory performing blood or urine alcohol analysis, approval shall be awarded to the
laboratory director or primary analyst responsible for that laboratory. The responsibility for the correct performance
of tests in that laboratory rests with that person; however, the duty of performing such tests may be delegated to any
(3-19-99)
person designated by such director or primary analyst;

g.

Urine samples shall be collected in clean, dry containers.

02.

Blood Collection. Blood collection shall be accomplished according to the following requirements:
(7-1-93)

a.

Blood samples shall be collected using sterile, dry syringes and hypodermic needles, or other
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equipment of equivalent sterility;

(7-1-93)

b.
The skin at the area of puncture shall be cleansed thoroughly and disinfected with an aqueous
(7-1-93)
solution ofa nonvolatile antiseptic. Alcohol or phenolic solutions shall not be used as a skin antiseptic;
c.
Blood specimens shall contain ten ( 10) milligrams of sodium fluoride per cubic centimeter of blood
plus an appropriate anticoagulant.
(7-1-93)

03.
Results. The results of analysis on blood for alcohol concentration shall be reported in units of
grams of alcohol per one hundred ( 100) cubic centimeters of whole blood.
(3-19-99)

Reported. The results of analysis on urine for alcohol concentration shall be reported in units of
04.
grams of alcohol per sixty-seven (67) milliliters of urine. Results of alcohol analysis of urine specimens shall be
(3-19-99)
accompanied by a warning statement about the questionable value of urine alcohol results.
05.
three (3) years.

014.

Records. All records regarding proficiency tests, quality control and results shall be retained for
(7-1-93)

REQUIREMENTS FOR PERFORMING BREATH ALCOHOL 'IESTING.

01.
Instruments. Each breath testing instrument model shall be approved by the department and shall
be listed in the "Conforming Products List of Evidential Breath Measurement Devices" published in the Federal
Register by the United States Department of Transportation as incorporated by reference in section 004 of this rule.
(4-7-11)
02.
Report. Each direct breath testing instrument shall report alcohol concentration as grams ofalcohol
(7-1-93)
per two hundred ten (210) liters of breath.
03.
Administration. Breath tests shall be administered in conformity with standards established by the
department. Standards shall be developed for each type of breath testing instrument used in Idaho, and such standards
(4-7-11)
shall be issued in the form of analytical methods and standard operating procedures.

04.
Training. Each individual operator shall demonstrate that he has sufficient training to operate the
instrument correctly. This shall be accomplished by successfully completing a training course approved by the
department. Officers must retrain periodically as required by the department.
(7-1-93)
05.
Checks. Each breath testing instrument shall be checked on a schedule established by the
Department for accuracy with a simulator solution provided by or approved by the department. These checks shall be
performed according to a procedure established by the department.
(4-7-11)
06.

Records. All records regarding maintenance and results shall be retained for three (3) years.
(3-19-99)

07.
Deficiencies. Failure to meet any of the conditions listed in Sections 013 and 014. Any laboratory
or breath testing instrument may be disapproved for failure to meet one (I) or more of the requirements listed in
Sections 013 and 014, and approval may be withheld until the deficiency is corrected.
(4-7-11)
015. -- 999.

(RESERVED).
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Glossary
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho.
Breath Alcohol Test: A series of separate breath samples provided during a breath testing sequence.
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, internal standard checks, and breath samples.
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Certificate of Analysis: A certificate stating that the premixed ethyl alcohol solutions used for performance verification have
been tested and approved for use by the ISPFS.
Certificate of Approval: A certificate stating that an individual breath alcohol testing instrument has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of an Idaho State Police
Forensic Services Lab Manager, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
Evidentiary Test: A breath test performed on a subject/individual for potential evidentiary or legal purposes. A distinction
is made between evidentiary testing and community service or training tests performed with the instrument.
Idaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. ISPFS is the administrative body for the
breath alcohol testing program per IDAP A 11.03.01.
MIP/MIC: An abbreviation used to designate minor in possession or minor in consumption of alcohol.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath alcohol Operators. Currently
certified Breath Testing Specialists may teach Operator classes.
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a
performance verification solution. Performance verification should be reported to three decimal places. While ISPFS uses
the term performance verification, manufacturers and others may use a term such as "calibration check" or "simulator check."
Performance Verification Solution: A premixed ethyl alcohol solution used for field performance verifications. The
solution is provided by and/or approved by ISPFS.
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Waiting Period/Monitoring Period/Deprivation Period/Observation Period: 15-minute period prior to administering a
breath alcohol test, in which an officer monitors the test subject/individual.
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Breath Alcohol Standard Operating Procedure
List of Revisions
SOP Section

Date of Revision

Topic

2

Delete reference to AL S

June 1, 1995

2

0.02/0.20 solutions

June 1, 1995

3.2.1

Valid breath tests

October 23, 1995

2.1

Alco-Sensor calibration checks

May 1, 1996

2.2

2.1.2

Intoxilyzer 5000 Calibration Checks
Effective June, 1996
0.003 agreement

May 1, 1996

June 1, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August 1, 1999
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1.2, 2.1, 2.2
3

Alco-Sensor and Intoxilyzer 5000 calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999
August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2
2.1.2.l and 2.2.4

Deleted "simulator port" and "two print cards".
Simulator temperature changed from "should"
to "must".

May 14, 2007

2.2.1.1.2.2

Clarification of0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

May 14, 2007

Modified the accepted range for simulator solutions to

2

+!- 10%, eliminating the+/- 0.01 provision. Added

"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
Intoxilyzer 5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

February 13, 2008

Sections 1, 2, 3

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

December 1, 2008

2.1.4, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

January 14, 2009

2.1.3, 2.1.4.1, 2.1.9

Clarification: Added "before and after" to the 0.08 and
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibration check is the
time and date recorded on the printout, or the time and date

July 7, 2009

recorded in the log, whichever corresponds to the calibration
check referenced in section 2.1.3 or 2.1.4.1.
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History Page
Revision#

Effective date

History

0

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an l 88004C charge. Scope and safety sections were added. Troubleshooting,
MIP/MIC sections added.

1

8/27/2010

Deletions and/or additions to sections 2, 4.3.3, 4.4.1, 4.4.3, 4.4.5, 4.6.1.1,
5.1.2, 5.1.4, 5.1.4.1, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.1, 6.2.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7.1.5, 8.

2

11/01/2010

Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.l
and 6.2.2.4, added section 8.0 for the MIP/MJC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed document to 6.0
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a breath testing specialist expert
or ISPFS expert in breath testing as to the potential ramifications of the deviation from
the procedure as stated.

3

Safety
Within the discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution should be taken so
as the expired breath is not directed towards the officer or other unrelated bystander.

4

Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments,
Operators, and breath testing specialists (BTS) must be approved and certified by the
Idaho State Police Forensic Services (ISPFS). The ISPFS will establish and maintain a
list of approved instruments by manufacturer brand or model designation for use in the
state.
4.1

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4.1.1

The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- 10% of the target
value or such limits set by ISPFS.
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4.1.2

The certification procedures shall be adequate and appropriate for the
analysis of breath specimens for the determination of alcohol
concentration for law enforcement.

4.1.3

Any other tests deemed necessary to correctly and adequately evaluate the
instrument to give accurate results in routine breath alcohol testing.

4.2

The ISPFS may, for cause, remove a specific instrument by serial number from
evidential testing and suspend or withdraw certification thereof.

4.3

Operators become certified by completing a training class taught by an ISPFS
certified Breath Testing Specialist (BTS). Certification is for 26 calendar months
and expires the last day of the 26th month. Certification will allow the Operator
to perform all functions required to obtain a valid breath alcohol test. It is the
responsibility of the individual Operator to maintain their current certification; the
ISPFS will not notify Operators that their certification is about to expire.
4.3 .1

Recertification for another 26-month period is achieved by completing an
ISPFS approved Operator class prior to the end of the 26th month.

4.3.2

If the individual fails to satisfactorily complete the class (including the
written and practical tests), or allows their certification status to expire,
he/she must retake the Operator class in order to become recertified.

4.3.3

If current Operator certification is expired, the individual is not certified to
run evidentiary breath alcohol tests on the instrument in question until the
Operator class is completed.

4 .3 .3 .1 There are no grace periods or provisions for extension of Operator
certification.
4.4

Breath Testing Specialists (BTS) are Operators who have completed an
advanced training class and are ISPFS-certified to perform instrument
maintenance, and provide both initial and recertification training for instrument
Operators.
4.4.1

To obtain initial BTS certification, an individual must be currently
certified as an Operator of that particular instrument. BTS certification is
then obtained by completing an approved BTS training class.
NOTE: The prior Operator status "on that particular instrument"
requirement is waived for new instrumentation.

4.4.2

BTS Certification is valid for 26 calendar months.

4.4.3

If BTS certification is allowed to expire, the individual reverts to certified
Operator status for 12 calendar months for that instrument. He/she may
no longer perform any BTS specific duties relating to that particular
instrument.
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4.5

4.6

4.4.4

BTS certification is renewable by attending an approved BTS training
class.

4.4.5

The Idaho State Police Forensic Services may revoke BTS certification for
cause. Examples of what may constitute grounds for revocation may
include falsification of records, failure to perform required performance
verification, failure to successfully pass a BTS recertification class and
failure to meet standards in conducting Operator training.

Adoption of a new instrument by an agency will require updating any BTS and
Operators in that agency in the use of the new instrument.

4.5.1

A currently certified BTS may become a certified BTS for a new
instrument by completing an ISPFS approved BTS Instrumentation class.

4.5.2

A currently certified Operator may certify on a new instrument by
completing an ISPFS approved Operator Instrumentation Class for the
new instrument.

4.5 .3

Individuals not currently certified as Operators must complete an
Operator Class for each approved instrument.

Record maintenance and management.
It is the responsibility of each
individual agency to store performance verification records, subject records,
maintenance records, instrument logs, or any other records as pertaining to the
evidentiary use of breath testing instruments and to maintain a current record of
Operator certification.

4.6.1

It is the responsibility of the agency to see that the said records are stored
and maintained a minimum of (3) years in accordance with IDAP A
11.03.01.

4.6.1.1 Records may be subject to periodic audit by the Idaho State Police
Forensic Services.
4.6.2

The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by ISPFS.

'.i

11 .t4

,)-r
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5.

Performance Verification of Breath Testing Instruments
Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing instrument is
functioning correctly. Performance verifications are performed using a wet bath
simulator performance verification solution. The solution is provided by and/or approved
by ISPFS. The ISPFS analysis establishes the target value and acceptable range of the
solutions used for the verification and includes the acceptable values on the Certificate of
Analysis for each solution. Note: The ISPFS established target values may be different
from those shown on the bottle label.

5.1

Ako-Sensor and Lifeloc FC20-Portable
Performance Verification

Breath

Testing Instrument

5.1.1

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument
performance verification is run using approximately 0.08 and/or 0.20
performance verification solutions provided by and/or approved by ISPFS.

5.1.2

The performance verification using the 0.08 and 0.20 performance
verification solutions consist of two samples.

5 .1.3

A performance verification of the Alco-Sensor and Lifeloc FC20
instruments using a 0.08 or 0.20 performance verification solution must be
performed within 24 hours, before or after an evidentiary test to be
approved for evidentiary use. Multiple breath alcohol tests may be
covered by a single performance verification. Reference 5.1.4.1 for
clarification on the use of the 0.20 solution in this capacity.
5.1.3.l A 0.08 performance verification solution should be replaced with
fresh solution approximately every 25 verifications or every
calendar month, whichever comes first.

5.1.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 perfonnance verification was implemented for
the sole purpose of supporting the instruments' results for an 188004C charge. Failure to timely perform a 0.20 performance
verification will not invalidate tests performed that yield results at
other levels or in charges other than 18-8004C.
5.1.4.1 The 0.20 performance verification satisfies the requirement for
performance verification within 24 hours, before or after an
evidentiary test at any level. The 0.20 performance verification
solution should not be used routinely for this purpose.
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5.1.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- 10% of the performance
verification solution target value. Target values and ranges of acceptable
results are included in a certificate of analysis for each solution lot series,
prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial perfonnance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. The suggested troubleshooting procedure should be
followed if the initial performance verification does not meet the
acceptance criteria.

5.1.6

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.
NOTE: The simulator may need to warm for approximately 15 minutes
to ensure that the metal lid is also wann. If the lid is cold, condensation of
alcohol vapor may occur producing low results.

5.2

5.1. 7

Performance verification solutions should only be used prior to the
expiration date on the label.

5 .1. 8

An agency may run additional performance verification solution levels at
their discretion.

5 .1.9

The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log,
whichever corresponds to the performance verification referenced in
section 5.1.3 or 5.1.4.1.

Intoxilyzer 5000/EN Performance Verification

Intoxilyzer 5000/EN instruments must have a performance verification with each
evidentiary test. If the performance verification is within the acceptable range for
the lot of solution being used, then the instrument will be approved and the
resulting breath samples will be deemed valid for evidentiary use.
5.2.1

Intoxilyzer 5000/EN performance verification is run using 0.08 and/or
0.20 performance verification solutions provided by and/or approved by
ISPFS.

5.2.2

During each evidentiary breath alcohol test using the Intoxilyzer 5000/EN,
a performance verification will be performed as directed by the instrument
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testing sequence and recorded as SIM CHK on the printout. If the SIM
CHK is not within the acceptable range for the solution lot being used, the
testing sequence will abort and no breath samples will be obtained.
5.2.3

A two sample performance verification using a 0.08 performance
verification solution should be run and results logged each time a
solution is replaced with fresh solution. A 0.08 performance verification
solution should be replaced with fresh solution approximately every 100
samples or every calendar month, whichever comes first.

5.2.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first

NOTE: The 0.20 performance verification was implemented for the sole
purpose of supporting the instruments' results for a 18-8004C charge.
Failure to timely perform a 0.20 performance verification will not
invalidate tests performed that yield results at other levels or in charges
other than 18-8004C.
5.2.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- 10% of the performance
verification solution target value. Target values and ranges of acceptable
results for each solution lot series are included in a certificate of analysis,
prepared by, and available from, the ISPFS.

NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. Follow the suggested troubleshooting procedure if the
initial performance verification does not meet the acceptance criteria.
5.2.6

The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log.

5.2.7

Performance verification solutions should only be used prior to the
expiration date as marked on the label.

5.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.

5.2.9

An agency may run additional performance verification solution levels at
their discretion.
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5.2.10 The BTS must set the correct acceptable range limits and perfonnance
verification solution lot number in the instrument before proceeding with
evidentiary testing.
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6.

Evidentiary Testing Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.
6.1

Prior to evidentiary breath alcohol testing, the subject/individual should be
monitored for at least fifteen (15) minutes. Any material which absorbs/adsorbs
or traps alcohol should be removed from the mouth prior to the start of the 15
minute waiting period. During the monitoring period the subject/individual should
not be allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate.

NOTE: If a foreign object/material is left in the mouth during the entirety of the
15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate so
as not to interfere with the results of the subsequent breath alcohol test.
6.1. l

The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6.1.2

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

6.1.3

The Operator may elect a blood test in place of the breath alcohol test if
there is a failure to complete the fifteen minute monitoring period
successfully.

6.1.4

During the monitoring period, the Operator must be alert for any event
that might influence the accuracy of the breath alcohol test.
6.1.4.1 The Operator must be aware of the possible presence of mouth
alcohol as indicated by the testing instrument. If mouth alcohol is
suspected or indicated, the Operator should begin another 15minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the 15-minute waiting period, the subject/individual
vomits or regurgitates material from the stomach into the
subject/individual's breath pathway, the 15-minute waiting period
must begin again.
6.1.4.3 If there is doubt as to the events occurring during the 15 minute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see section 6.2.2.2.
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6.2

A complete breath alcohol test includes two (2) valid breath samples taken
during the testing sequence and preceded by air blanks. The duplicate breath
samples should be approximately 2 minutes apart, or more, for the ASIII's and the
FC20's to allow for the dissipation of potential mouth alcohol contamination.
NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.

6.2.1

If the subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the single test result shall be
considered valid.
6.2.1. l The Operator may repeat the testing sequence as required by
circumstances.
6.2.1.2 The Operator should use a new mouthpiece for each series of
tests.

6.2.2

A third breath sample is required if the first two results differ by more than
0.02.
6.2.2. l Unless mouth alcohol is indicated or suspected, it is not necessary
to repeat the 15-minute waiting period to obtain a third breath
sample.
6.2.2.2 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject/individual's breath pathway, show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should restart the 15 minute
observation period and retest the subject.
6.2.2.3.1 If the officer does not suspect that mouth alcohol was
present, and that the sample variability was due to a lack
of subject cooperation in providing the samples as
requested, then the samples can be considered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If all three samples fall outside the 0.02 correlation, the officer
may at their discretion elect to have a blood sample drawn for
analysis in lieu of retesting the subject's breath alcohol
concentration.

6.2.3

The Operator should log test results and retain printouts, if any, for
possible use in court.
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6.2.4 If a subject'individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered valid by the ISPFS, provided the failure to supply the
requested samples was the fault of the subject'individual and not the
Operator.
6.2.5

If the second or third samples are lacking due to instrument failure, the
Operator should attempt to utilize another instrument or have blood
drawn.
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7.

Troubleshooting Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results.
7 .1

Performance verification:
If, when performing the periodic performance
verification, the instrument falls outside the limits of the verification, the
troubleshooting guide should be used.
NOTE: This is a guide for troubleshooting performance verifications outside the
verification limits and the procedure is recommended to streamline and isolate the
potential cause of the problem. Strict adherence to the guidelines is not required.

7.1.1

The three sources of uncertainty when performing the periodic
performance verifications are in the simulator setup and Operator
technique, the simulator performance verification solution, and the
instrument calibration itself.

7 .1.2

If the first performance verification is outside the verification limits, the
simulator setup and technique of the Operator performing the verification
should be evaluated. The simulator should be evaluated to ensure that it is
hooked up properly, uses short hoses, is properly warmed, is within
temperature, the Operator blow technique is not too hard or soft, and that
the Operator does not stop blowing until after the sample is taken.
7 .1.2. l The performance verification should be run a second time
7 .1.2 .2 If the performance verification is within the verification limits on
the second try, the instrument passes the performance verification.

7 .1.3

If the second performance verification is outside the verification limits,
then the performance verification solution should be evaluated next.
7 .1.3 .1 The performance verification solution should be changed to a fresh
solution.
7.1.3.2 The solution should be warmed for approximately 15 minutes, or
until the temperature is within range, and the simulator lid is as
warm as the simulator jar.
7.1.3 .3 The performance verification may then be repeated.

7.1.4

If the third performance verification is outside the verification limits, the
instrument must be taken out of service and sent to the ISPFS or an
approved service provider.

7.1.5

Upon return from service, the instrument should be recertified by ISPFS
before being put back into service.
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7 .2

Thermometers:
7.2.l

If a bubble forms in the thermometer, the Operator or BTS can place the
thermometer in a :freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This should disperse the bubble.
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8. Minors in Possession/Minors in Consumption Procedure
Breath testing instruments certified by ISPFS are often used in investigating violations of
Idaho Code§ 23-949 (punishment set forth by LC.§ 18-1502) or Idaho Code§ 23-604
(punishment set forth by l.C.18-1502), wherein a person under twenty-one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the
Influence statutes and their associations with per se limits of 0.08 and 0.20, a specific
level of alcohol is not required to prove a violation of LC. § 23-949 or § 23-604. There is
no requirement that the State prove the person is impaired by alcohol. Rather, the
presence or absence of alcohol is a determining factor for proving the offense. Therefore,
there is a different standard operating procedure associated with this type of charge. The
main purpose of the procedure outlined below is to rule out "mouth alcohol" as a
potential contributing factor to the results given during the breath testing done for
MIP/MIC cases.
8.1

15 minute observation period: The monitoring/observation period is not required
for the MIP/MIC procedure. The duplicate samples, separated by approximately
2 minutes or more and within the 0.02 correlation, provide the evidence of
consistent sample delivery, the absence of "mouth alcohol" as well as the absence
of RFI (radio frequency interference) as a contributing factor to the results of the
breath test.

8.2

MIP/MIC requirements:
8.2.1

The breath alcohol test must be administered by an operator currently
certified in the use of that instrument.

8.2.2

The instrument used must be certified by ISPFS.
8.2.2.1 The instrument only needs to be initially certified by ISPFS. Initial
certification shows that the instrument responds to alcohols and not
to acetone.
8.2.2.2 The instrument used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0.08 or 0.20
solutions.

8.2.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

8.2.4

The officer should have the individual being tested remove all loose
foreign material from their mouth before testing. The officer may allow
the individual to briefly rinse their mouth out with water prior to the
breath testing.
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8.2.5

8.3

Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8.1)

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from
the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, to allow for the dissipation of potential mouth alcohol
contamination.
NOTE: A deficient or insufficient sample does not automatically
invalidate a test sample.

8.3 .1

If the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the single test result will be
considered valid.
8.3.1.1 The operator may repeat the testing sequence as required by
circumstances.
8.3.1.2 The operator should use a new mouthpiece for each individual
and for each series of tests (i.e. complete set of breath testing
samples).

8.3.2

A third breath sample is required if the first two results differ by more than
0.02.
8.3 .2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. If mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.

8.3 .3

The operator should manually log test results and/or retain printouts for
possible use in court.

8.3.4

The instrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
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8.4

Passive mode:
8.4.1

The passive mode of testing using the Lifeloc FC20 or ASIII should be
used for testing liquids or containers of liquid for the presence or absence
of alcohol.

8.4.2

The passive mode can be used for screening purposes on individuals who
are required to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.

RESPONSE TO ORDER REGARDING
JUDICIAL NOTICE

Idaho Breath Alcohol Standard Operating Procedure ,-,, ~, t:);
Issuing Authority---ISPFS Quality Manager ,) J J
Revision 2 Effective 11/01/2010
Page21 of21

276

Lifeloc FC20 Breath Testing Specialist BTS Manual

Idaho State Police Forensic Services
Version l/July 2009

:-.,

:~;~~-

fj;;tft, b

RESPONSE TO ORDER REGARDING

JUDICIAL NOTICE

.

277

FC20 BTS Manual
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Quick Reference Guide
•

Subject Testing:

Power/Subject ID/Function/Manual Air Blank/Auto Test/2 minute wait/Auto Air
Blank/Auto Test/Print
If necessary, Manual Override may be used during the Auto Test window.

•

Aborted/Cancelled Subject Test:

Power/Subject ID/Function/Manual Air Blank/Briefly hit Power/Exit Test,
Change/Function/Select Reason/Function/Print

•

Wet Check:

Power/Function/Function/Function/Exec/Sample/Print
Be sure the sample value is set correctly with the+/- buttons.

•

To get out of a Menu Screen:

Briefly press the Power button and it will take you back to the "Subject ID" screen.
Or turn the instrument completely off, back on.
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FC20 Displayed Messages
Messages that may appear on the display:
1. Warning Cal Expiring: This means the instrument must be sent to the ISP laboratory
for inspection. First appears 14 days prior to expiration, but there is no numerical
countdown. At the end of that time the instrument will be locked and will not run any
further tests until recalibrated and checked by the laboratory. On a new instrument, this
calibration lockout will be set at approximately 6 months from the date of initial
certification. Following recalibration by the lab, the lockout will be set for a longer time
period.
2. Air blank time out: After the air blank runs, there is a 2 minute window. If the
breath test isn't begun within that window, "air blank timeout" shows on the display and
it requests another air blank.
3. Air Blank Failed: If an air blank is anything other than 0.000. Instrument goes into a
two-minute countdown, runs another air blank automatically. If this one also fails
Aborted: 2 air blank failures appears. Press Exec to get back to the Subject ID display.
4. Log full in 10 tests. (9, 8,7, etc.) This means there is log space for only 10, or fewer,
tests. If the log is not cleared after those 10 tests, "Log Full" will appear and no tests can
be run.
5. Low Li Battery- means the internal battery that powers the real-time
clock is getting low. The instrument will have to be sent to Lifeloc for battery
replacement.
6. Warning Low Battery- The four AA cells need to be replaced before any further
testing.
7. External Interference - Detection of high levels of RF typically or
can occur near the end of a fuel cell's life.
8. Printer Error - unit can't communicate with the printer-possibly bad
cable.
9. Excessive Alcohol - the unit received more alcohol than it can
measure-normally this would occur with high levels of mouth
alcohol.
10. Temperature- the unit is too hot or too cold to take a test.
11. Pump reset needed: Follow displayed instructions or tum unit off, then on again.
This message should appear rarely if at all. If it shows up repeatedly the instrument
must be removed from service and sent to Lifeloc for examination.
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BTS Manual
The Lifeloc FC20 is a fuel-cell instrument made by Lifeloc Technologies in Wheat
Ridge, Colorado. Phone: 800-722-4872. The FC20 is included in the NHTSA
Conforming Products List of Evidential Breath Measurement Devices.

FC20 with mouthpiece in place:

I

~

Exec. is used for actions within a
menu option, along with the small +
f and - buttons.

--~-

f Sensor that detects local lighting

I conditions.

·- ·- ·- ·- - - . . _ _ _ . ___ _ _
!

l

Function ~es you thru various .,
menu options.
-·----~-~-~---U..,._,-·-~----'

!

. On/off button. Pressing it
briefly takes you back to the
start of the testing sequence.

Mouthpiece slot

Printer/Data Port

Battery compartment
Should last 120-140 hours

;·-:J J-··8'.
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Principle of Operation
The FC20 is a fuel cell based instrument. Alcohol introduced into the fuel cell is broken
down and produces an electrical current that is proportional to the concentration of the
alcoho 1 in the sample. The instrument will not accept another test ("Wait" period) until
all the alcohol has cleared from the fuel cell.

Menu Navigation
Once the instrument is turned on, there are five major menu screens used for testing or
various instrument settings. They are accessed by pressing Function. To get out of a
menu and back to subject testing press Power briefly.
1. Testing. The testing sequence appears when instrument power is turned on. Subject
testing can begin immediately.
2. Printing. At the conclusion of testing, the print icon appears above the Exec button. It
also shows up after pressing Function twice after powering on the instrument.
3. Calibration. In the field this menu is used to run calibration checks, also known as
Wet Checks. Actual recalibration and adjustment of the instrument is done by the ISP
labs and is password-protected.
4. Settings. This includes time, date, shutoff time, ID settings, testing mode, print
settings, and display settings.
5. Status. Status includes the software version, test log status, battery condition,
instrument temperature.
Subject Testing
The instrument should be operated with the automatic "Sequence Mode On" as set in the
Settings menu. The sequence provides for air blank, breath test, air blank, and second
breath test. Once the first air blank is run, the display reads "Auto-Test" and the subject
should deliver the first breath sample. If the first two tests do not agree within .020 a third
test is required by the software. If the operator decides the subject cannot or will not
deliver a proper sample, Manual Override is available by pressing Exec.
The use of Subject ID is recommended because the information entered prints out on the
hard copy of the results.
When a breath sample is delivered, the instrument draws approximately 1 cc of breath
into the fuel cell by means of a pump; the sample is collected in approximately 160
milliseconds. The software requires delivery of a minimum of 1.3 liters of breath, and
then checks for a drop-off of about 30% from the peak breath pressure before taking the
sample. It also checks for positive pressure within the mouthpiece after the pump is run to
make sure the subject did not stop blowing while the pump was running. If one or both of
the first two tests (samples) is "insufficient", a third test will be requested by the
software. The test log will store approximately 250 tests that may be printed at a later
date. When the test log is nearly full, a warning message will appear advising that space
for 10 tests remains. Once the log is full, no further tests can be run until the log is
cleared.
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The manufacturer states the instrument is accurate to+/- 0.005 at readings up to 0.100,
then+/- 5% from 0.100 to 0.400 BrAC.
Pump Mechanism:
Sample Port
Fuel Cell under this plate

Pump Bellows

Mouthpiece
The mouthpiece fits over two ports on the back of the instrument:

360
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The ooenin'l.,S on the

mol!lt1hf1 ~ece

must line up with these ports:

Be certain the mouthpiece fits the instrument tightly:

Pressure sensor
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.

The pump/sample port is in the rectangular portion of the mouthpiece:
•

Use the + and - keys to select desired letters or numbers.
Select the desired character, press Exec to move to the next space.
When all the information has been entered, press Function.
To by-pass subject ID, press the Function button.
Air Blank:---Wait
Air Blank Sample-press the "Exec" button
Air blank results should be displayed at 0.000. Anything other than 0.000 is a failure.
Auto Test
Install new mouthpiece
Subject blows
Results displayed
Remove mouthpiece for the second air blank. Due to residual alcohol from a positive
test possibly remaining in the mouthpiece, the air blank may fail if the mouthpiece is left
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attached. Officers may elect to discard the first mouthpiece and replace it with a new one
for the second breath sample.
2-minute delay before second air blank (automatic)
Results 0.000. If an air blank fails, (exceeds 0.000), it will run another air blank. If the
second one also fails, the test sequence is aborted.
Replace the mouthpiece
Auto Test
Results displayed
Event number XX with test results displayed
Printer icon; use "Exec" to print. If the print~r is not currently attached, the test can be
printed later.
·
Manual Override
Used if subject cannot or will not activate the Auto Test.
Power on
Air blank---wait
Air Blank Sample---press the "Exec" button
Air blank results display at 0.000
Auto Test XX-X displayed
Subject blows as long as possible
Operator presses "Exec." button to take sample (When to take the sample is determined
by the operator)
Results displayed
Remove mouthpiece for the second air blank
Two minute wait for air blank
Air Blank Sample (automatic)
Air blank results displayed
Replace the mouthpiece
Auto Test displayed
Subject blows as long as possible
Operator presses "Exec" button if necessary for manual override.
Results displayed with printer icon
Air blank time out: After the air blank runs, there is a 2 minute window. If the breath
test isn't begun within that window, "air blank timeout" shows on the display and it
requests another air blank.
Air Blank Failed: The air blank is greater than 0.000. The instrument will start a twominute countdown and run another automatic air blank. If this one also fails, Aborted: 2
air blank failures appears. Press "Exec" to get back to the Subject ID display.
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Breath Flow

---------·---··---·-----·--

As the $1.Jbject blows into the mouthpiece, the FC20 Will shON a
graph of the breath flow on ~ dlspliJy.

The shape of this graph is not an actual indication of the breath alcohol
concentration present! It is presented only as a visual aid to show breath flow. It is
possible for a sober subject to produce an impressive-looking graph while blowing.
Alcohol Curve
If lhe FC20 _detects alcohol. the alcohol le\lel Is grapl>ed and will be
displa)'l'd before the ,~•ulr.

~

I''~~
~:;..

.....

I

The graph is a visual aid, not a true indicator of breath alcohol concentration.

Test Result

After analysis, the test result is displayed as grams alcohol/210 liters breath. Results are
stored in memory and may be printed. The memory (test log) will store approximately
250 tests. A test is typically two samples. When the log is nearly full, "Log full in 10
tests" will appear on the display. Once the log is full the instrument will not allow testing
until the log is cleared.
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Printing
At the end of a test s

To print this test, press Exec. If the printer is not currently attached, the test may be
printed later.
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11:25
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. ..,_,
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Idaho uses the impact printer. If your FC20 came with a thermal printer, you may have
problems with long-term storage of the test record.
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The printer uses rechargeable NiCad batteries. Once these batteries reach the end of their
service life they must be replaced at Lifeloc.

The printer cable must be correctly oriented to connect with the FC20:

,..- · Notches face forward

· Screws face up!

Be sure the printer is turned on and then press Exec. to print the displayed test results.
Possible error message: Printer Error. This means the unit can't communicate with the
printer. It might be due to a bad cable.

Printing Options
To access the print screen: Power On/Function/Function.
There are two ways to print stored test results. In the print screen simply use the + and buttons to find individual stored tests, then press Exec. to print the test(s). Another
option is pressing the (+) button until the display shows "All", then press Exec. to print
This will print all the stored tests. The tests will not be deleted from memory by printing.

366'
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To print stored calibration data, use the+/- keys to get this screen:
Press Exec to print.

Changing Printer Paper

To change paper, use the "Feed" button on the printer to run the remaining paper out of
the mechanism. Pulling the paper may damage the printer. Then simply put the new roll
in, with the paper end square cut, and feed it through the mechanism while pressing the
"Feed" button.
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Impact or Ink?
There are two options with this printer, using the three-ply impact printer paper without a
ribbon, or single ply paper with a ribbon. As of January 2008, single ply paper is
$2.00/roll, the three ply is $3.00/roll. The printerribbon, for use with single ply paper, is
$7.00.

Installing the ribbon:

Small hole on underside fits over
ribbon drive gear

I Ribbon drive gear
Simply position the ribbon over the drive gear, being sure the ribbon fits in the paper feed
slot.
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Testing Situations
Uncooperative Subject'Subject Refusal
If a subject decides not to provide one or more of the samples, you can press Exec. to
manually take a sample. The following printout shows a test sequence in which the
subject delivered the first sample, was uncooperative for the second sample, then decided
to provide a third:
i!'.'dvi0l~ies, lric.
~Mf.P
vf,.24c
~ial It,
01m

J.ileloc

thit,:

IrAf:

t t~
Ii Air Jlil\i
2) ftltu !est
3)11ir ¥.l~ii:
0 &-;aal Tesi
SI Air ll<r.k
~; ~;fo ifil

Tiff' Result

- ~if,

.~

:;IT :.:
00:!1
00:13
!1$:14

:~

.ifil0..----.

Manual Override used by
.__o_p_e_ra_t_o_r_ _ _ _ _ _ ____.

.il88
.134

, _ ~ ,__"_Su_b_~_ec_t_ID_"_in_£_o_rm_a_ti_on_.___.

Another possibility: The subject states he will not provide a sample. Press the Power
button briefly, the screen will say Exit Test? No. Press Exec. to change the No to Yes,
then press Function.
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Now select the reason: Operator Termination or Subject Refusal. Use Exec. to select one
9r.the ot:l ~er. then Function. The , in icon will appear. Use Exec. to print.

I.Helo.: Ta:inol99~, In:.
~
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~ial lb.
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Date:
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Mouth Alcohol/0.02 Agreement
If the first two tests don't agree within 0.02, the instrument will request a third test. The
instrument does not have the ability to flag a mouth alcohol sample, but the combination
of the 15-minute waiting period before testing and the 0.02 agreement capability provides
protection against mouth alcohol. The results shown here are due to the presence of
mouth alcohol and illustrate what happens if the first two samples exceed the required
0.02 am:oomont:

:_.--- 1
I

Ready for printing.

I

Insufficient Sample:
For a satisfactory sample, a minimum blow of 1.3 liters of breath is required, with a dropoff of about 30% from the peak breath flow at the end of the sample. There must also be
positive pressure present after the pump is run to make sure someone did not stop
blowing while the pump was sampling. If the sample does not meet these criteria, the
display will show "Insufficient Sample" and the instrument will proceed to the next air
blank. If the first ivo breath . n le-, are insufficient, the instrument will request a third.

Second test "Insufficient"
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All three tests were "Insufficient"

If the subject inhales through the mouthpiece instead of blowing, no test is taken and the
Auto-Test screen remains visible. A short "puff" of breath will trigger "Insufficient
Sample".
Temperature
The FC20 will run tests if the instrument temperature is between 50° F and 104° F. If the
instrument temperature is outside those limits, it will not operate and a "Temperature"
alert will appear in both the subject testing and wet check screens. Even though the
surrounding temperature may be within the acceptable range, it may take time for the
internal instrument temnerature to stabilize and reach the acceptable range.

Radio Frequency Interference: (RFI)
The instrument is physically shielded as well as electronically protected against RFI. If
RFI is detected, the RF causes the unit to display "wait" and not allow a test. If it detects
high RF after the pump has run it will display an "external interference" prompt and not a
result.
Calibration Checks
Your agency may require that only the BTS handle the calibration checks. Don't
attempt calibration checks unless you have been trained in the proper procedure.
The instrument must have calibration checks as specified in the ISP Standard Operating
Procedure for breath alcohol testing. Actual calibration and adjustment is done in the
ISP laboratories and is password-protected. From power on, press Function until the
Calibration screen appears, then press Exec.
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Calibration Check Procedures (Wet Check)
The simulator must be warm, running for at least 15 minutes. The connection between
the instrument and the simulator must be tight.

Older model simulators:

Short piece of clear tubing on "vapor
out" tube of simulator.

Connection to the Mark IIA (green top simulator) would be similar.

/I

Newer Models of Guth:

Mouthpiece

I

Short piece of clear tubing. Push it on
all the way! Heating the fittings with aj'
hair dryer helps.
"Plug-in" fitting
available from ISP
lab.
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Calibration set-up:
This fitting should be inserted farther
into the clear tubing. It is this way for
display purposes only.

Running a Calibration Check:

Press "Function" until the Calibration display appears:

Better view of the light sensor.

Next, press Exec. to get to the Wet Check screen.
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Now the display shows "Wet Check" and the target value of the standard. Use the+ and
-keys to adjust the value to the target of the solution you're using. This value comes
from the certificate of analysis issued by ISP and might be slightly different from what
the bottle label shows.

If you press Function while in this screen, the Security Code screen appears, asking for a
pass code. This screen is used by ISP personnel to access other functions of the
instrument including recalibration (adjustment) of the instrument. Press Function then
Exec. to get back to the Calibration screen.

Connect the instrument to the simulator and blow through the simulator.
The graph will appear on the display:

After blowing for about 4 seconds, press "Exec." and continue blowing for another 4
seconds. The instrument will take a sample of the vapor flowing through the mouthpiece.
For accurate results it is important to continue blowing after pressing "Exec."
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The results will appear:

Press "Exec." to print
Air blanks do not run between the checks.

You must print or log each wet check result as soon as the result appears. The
instrument can store only the most recent result.
The Wet Check screen reappears automatically during the printing process, so
several samples may be run in sequence.
This means that if you run three wet checks with a 0.08 solution and do not press Exec to
print until after the third one, only the third one will print.
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The 0.08 Calibration Check
The instrument must have a calibration check (wet check) using the 0.08 reference
solution provided by the Idaho State Police Forensic Services or approved vendor within
24 hours, before or after a subject test to be approved for evidentiary use. Multiple breath
tests may be covered by a single calibration check.
The 0.80 calibration check consists of running two consecutive samples.
A 0.08 reference solution should be replaced with fresh solution approximately every 20 - 25
checks or every month, whichever comes first.
Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence that
are both within+/- 10% of the reference solution target value. Target values and ranges of
acceptable results are included in a certificate of analysis for each solution lot series,
prepared by, and available from the ISPFS. If the results after a total of three checks (two
vapor samples per check) are not within acceptable range, the instrument must not be
used for evidentiary testing until the problem is corrected.

Once finished with calibration checks, momentarily press the on/off button to get back to
the Subject ID screen. Or press and hold the on/off button to shut off the instrument.
Enter the wet check data in the instrument logbook.

Once finished with calibration checks, momentarily press the on/off button to get back to
the Subject ID screen. Or press and hold the on/off button to shut off the instrument.

If the results after a total of three checks (two vapor samples per check) are not within
acceptable range, the instrument must not be used for evidentiary testing until the
problem is corrected.
The 0.20 Calibration Check
The instrument must have a wet check using a 0.20 simulator solution once each calendar
month and replaced with fresh solution approximately every 20 - 25 checks
The 0.20 calibration check consists of running two consecutive samples. If the results
after a total of three checks (two vapor samples per check) are not within acceptable
range, the instrument must not be used for evidentiary testing until the problem is
corrected.
NOTE: The 0.20 calibration check is run in support of excessive consumption: Idaho Code
section l 8-8004c.

A 0.20 reference solution should be run and results logged once per calendar month.
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The 0.20 reference solution check satisfies the requirement for a calibration check within 24
hours, before or after a subject test. The 0.20 reference solution should not be used routinely
for this purpose.

0.20 Calibration Check Procedures
Press Function until the Calibration screen appears, then press Exec. to go to Wet Check.
The current Standard value will be displayed. Use the+ I~ keys to adjust the value to the
target for the 0.20 solution, for example 0.200.

Connect the instrument to the simulator and run the calibration check, pressing Exec. to
take the sample.

When the print icon appears, press Exec to print.
The Wet Check screen will appear again during the printing process.
Repeat to run additional 0.20 samples.
Final step: Reset the Std= value to the target for the 0.08 simulator solution.

'•.
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Instrument Settings
1. Date/Time/Auto shutoff Settings:
The instrument does not automatically adjust for daylight savings time. Press Function
until "Settings" appears, then press Exec. The time appears with the hour digits flashing.
Use the+ and- buttons to adjust the time, press "Next Digit" to move from hours to
minutes. When finished, press Function again to bring up the date. Adjust the date the
same way. Press Function again to get out of time/date settings. "Shutoff Time" will
appear. Adjust this to set a time interval after which the instrument will automatically
shut off to save batteries.
2. ID/Batch Settings:
Press Function again, ID settings appear. The options are "Off', "Subject", "Batch",
and "Subject+ Batch". If selected, Subject ID can be used to enter identifying
information for the tested subject, such as a driver's license number. This will print with
breath test results. Batch could be used to identify an operator (ID or badge number) or
agency. Once entered, Batch need not be re-entered with each individual test or
calibration check. It will appear on the printouts.
3. Test Mode:
Pressing Function once more brings up a window marked "Sequence Mode On". This is
the basic Idaho testing mode. This must not be changed; leave it "on".
4. Print settings:
Press Function again to get to Print Settings.
Exec. : Number of copies, 1,2, or 3.
Function: Print Format, Long or Short. The long format will include information on the
last date of instrument calibration adjustment and the most recent calibration check (wet
check) run prior to the subject test.
Function: Printer selection. Select the model number of your printer; the impact printer
is DP1014 or the AP892 thermal printer.
Function: Exit.
5. Display Settings:
Function: Display Settings.
Exec.: Display contrast; adjust with the+/- buttons.
Function: Test Order: "Auto-Man-Passive". This must not be changed.
Function: Results Format: Numeric.
Function: Pass Level and Fail Level; not relevant to DUI testing.
Function: Exit.
On/Off: button: back to Subject ID/start of the testing sequence.
6. Status:
Once in the Status window, you can check the following:
Status/Exec.: Software version and the date of installation.
Function: Test Log Status; how many tests remain available (See the next page).
Function: Battery Status.
Function: Instrument temperature in both Centigrade and Fahrenheit.
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Function: Exit from Status.

The Test Log
The instrument will store approximately 250 tests. Pressing Function in the Status
window wUl take you to Test Lo 1 Status:

From this window, pressing Function takes you to the Battery Status display. Pressing
Exec. while in the Test Log Status window takes you to this display:

Pressing Exec. changes the choice from ''No" to "Yes":
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If you press Function while in this display, the test log will be erased.
To get out of this window without clearing the log, press Exec. to change the "Yes" to
"No'', then press Function. Or simply press the On/Off button briefly.
Clearing the log clears all the test information, but it does not clear the calibration and
calibration check information currently in the unit.
You can print out all tests stored in the log. In the print screen press the +/buttons until it reads "All". Then press Exec. to print all the tests.

To print just calibration data, press the+/- buttons until the display reads "Cal/Cal
Check" and . 1r 1 ~ can 111- out the last calibration and calibration check data.
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Battery Status
A set of fresh alkaline batteries should last for approximately 130 hours of operation.
There is a battery-shaped symbol in the Air Blank screen that is an indicator of battery
condition.

To get a more accurate indication of battery condition, press Function repeatedly until
the Status window appears, then press Exec./Function/Function to see the actual battery
voltage. At 4.4 volts the instrument will no longer operate and the display will show
"Warning Low Battery". Replace with fresh alkaline batteries.
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Press Function again and the instrument temperature is shown. Press Function again
and the display reads Exit. Pressing Exit takes you back to the Status window; press
Function again and the Subject ID window appears.

Instrument Storage
Fuel cells like moisture, so if the instrument is stored for the winter, for example, try to
run a test on it occasionally. Breath (alcohol is not necessary) or a simulator solution may
be used. This will extend the life of the fuel cell.

Appendix
Manual/Passive Testing
Should be used only for juvenile screening or the screening of beverages for the
presence of alcohol.
If the instrument is set to this option no numerical results will be reported. Results will
be Passf\Varn/Fail (PWF) for the Auto-Test and Manual modes, and Neg/Pos for the
passive test mode. No air blanks are run. The advantage of the passive test mode is that
it draws a larger sample into the fuel cell, thus being suitable for testing the vapors from
beverage containers.

To set the FC20 for Manual/Passive Testing:
1. Use Function to bring up the Settings screen
2. Exec
3. Use Function to get to Sequence mode ON
4. Change Sequence Mode to OFF
5. Use Function to get to Display Settings
6. Use Exec and Function to get to Results Format Numeric
Exec changes it to PWF
7. Function takes you to Pass Level. Use+/- to set the value
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8. Function brings up the Fail Level. Use+/- to set the value
9. Function/Exec.
10. Briefly press Power to get back to the Subject LD. screen
The "Subject ID" screen will still be displayed when the instrument is turned on.
In the Pass/Warn/Fail - PWF mode, testing does not meet the requirements for
evidentiary breath alcohol tests.
Testing:

PWF
Function Auto-Test
No air blanks
Subject blows
Results strictly in PASS/WARN/FAIL
Printout: PASS/WARN/FAIL
The breath flow and alcohol analysis graphs will be displayed

PWF
Function Manual Test
Subject blows
Must Press "Exec" to take the sample
Only the alcohol analysis graph will be displayed
Results reported PASS/WARNIF AIL depending on the limits set
Printout: PASS/WARN/FAIL
NEG/POS
Function Passive Test
May be used to test air above a container to presumptively test for alcohol
Must Press "Exec" to take the sample
Alcohol analysis graph displayed
Results reported as NEG/POS
Printout: NEG/POS
To reset the instrument for normal evidentiary breath testing:
From the Subject ID window:
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1. Use Function to get to Settings
2. Exec
3. Use Function to bring up Sequence Mode and change to "On"
4. Press Function to get to Display Settings
5. Use Exec/Function; Test Order should be Auto-Man-Passive
6. Use Function to bring up Results Format
7. Change Results Format to Numeric
8. Press Function to get to Exit (Pass and Fail levels may be ignored)
9. Briefly press Power to get to the Subject I.D. screen
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Idaho Statutes
TITLE 18
CRIMES AND PUNISHMENTS
CHAPTER BO
MOTOR VEHICLES
18-8002. TESTS OF DRIVER FOR ALCOHOL CONCENTRATION, PRESENCE OF DRUGS OR
OTHER INTOXICATING SUBSTANCES -- PENALTY AND SUSPENSION UPON REFUSAL OF
TESTS. [EFFECTIVE UNTIL JANUARY 1, 2012.) (1) Any person who drives or is
in actual physical control of a motor vehicle in this state shall be
deemed to have given his consent to evidentiary testing for concentration
of alcohol as defined in section 18-800 4, Idaho Code, and to have given
his consent to evidentiary testing for the presence of drugs or other
intoxicating substances, provided that such testing is administered at the
request of a peace officer having reasonable grounds to believe that
person has been driving or in actual physical control of a motor vehicle
in violation of the provisions of section 18-8004, Idaho Code, or section
18-8006, Idaho Code.
(2)
Such person shall not have the right to consult with an attorney
before submitting to such evidentiary testing.
(3) At the time evidentiary testing for concentration of alcohol, or
for the presence of drugs or other intoxicating substances is requested,
the person shall be informed that if he refuses to submit to or if he
fails to complete, evidentiary testing:
(a) He is subject to a civil penalty of two hundred fifty dollars
($250) for refusing to take the test;
(b) He has the right to request a hearing within seven (7) days to
show cause why he refused to submit to, or complete evidentiary
testing;
(c)
If he does not request a hearing or does not prevail at the
hearing, the court shall sustain the civil penalty and his driver's
license will be suspended absolutely for one (1) year if this is his
first refusal and two (2) years if this is his second refusal within
ten (10) years;
(d)
Provided however, if he is enrolled in and is a participant in
good standing in a drug court approved by the supreme court drug court
and mental health court coordinating cormnittee under the provisions of
chapter 56, title 19, Idaho Code, then he shall be eligible for
restricted noncommercial driving privileges for the purpose of getting
to and from work, school or an alcohol treatment program, which may be
granted by the presiding judge of the drug court, provided that he has
served a period of absolute suspension of driving privileges of at
least forty-five (45) days, that an ignition interlock device is
installed on each of the motor vehicles owned or operated, or both, by
him and that he has shown proof of financial responsibility; and
(e)
After submitting to evidentiary testing he may, when practicable,
at his own expense, have additional tests made by a person of his own
choosing.
,, . '" rf.
(4)
If the motorist refuses to submit to or complete evidentiar:f):.10
test~FG~E
been given in accordance with subsection

f()1)ilf)filt'1itlfdX.1Rn1mG
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(3) above:
(a)
He shall be

Page Lor /

fined a

civil penalty of two hundred fifty dollars

($250);

(b)
A written request may be made within seven (7) calendar days for
a hearing before the court; if requested, the hearing must be held
within thirty (30) days of the date of service unless this period is,
for good cause shown, extended by the court for one ( l) additional
thirty (30) day period. The hearing shall be limited to the question
of why the defendant did not submit to, or complete, evidentiary
testing, and the burden of proof shall be upon the defendant; the
court shall sustain a two hundred fifty dollar ( $250) civil penalty
immediately
and
suspend all
the
defendant's
driving
privileges
immediately for one (1) year for a first refusal and two (2) years for
a second refusal within ten (10) years unless it finds that the peace
officer did not have legal cause to stop and request him to take the
test or that the request violated his civil rights;
(c)
If a hearing is not requested by written notice to the court
concerned within seven ( 7) calendar days, upon receipt of a sworn
statement by the peace officer of the circumstances of the refusal,
the court shall sustain a two hundred fifty dollar
($250) civil
penalty and suspend the defendant's driving privileges for one (1)
year for a first refusal and two (2) years for a second refusal within
ten (10) years, during which time he shall have absolutely no driving
privileges of any kind;
(d)
Notwithstanding the provisions of subsection (4) (b) and (c) of
this section, if the defendant is enrolled in and is a participant in
good standing in a drug court approved by the supreme court drug court
and mental health court coordinating committee under the provisions of
chapter 56, title 19, Idaho Code, then the defendant shall be eligible
for restricted noncommercial driving privileges for the purpose of
getting to and from work, school or an alcohol treatment program,
which may be granted by the presiding judge of the drug court,
provided that the defendant has served a period of absolute suspension
of driving privileges of at least forty-five
(45) days, that an
ignition interlock device is installed on each of the motor vehicles
owned or operated, or both, by the defendant and that the defendant
has shown proof of financial responsibility as defined and in the
amounts specified in section 49-117, Idaho Code, provided that the
restricted noncommercial driving privileges may be continued if the
defendant successfully completes the drug court, and that the court
may revoke such privileges for failure to comply with the terms of
probation or with the terms and conditions of the drug court program;
and
(e)
After submitting to evidentiary testing at the request of the
peace officer, he may, when practicable, at his own expense, have
additional tests made by a person of his own choosing. The failure or
inability to obtain an additional test or tests by a person sh~ll not
preclude the admission of results of evidentiary testing for alcohol
concentration or for the presence of drugs or other intox1cating
substances taken at the direction of the peace officer unless the
additional test was denied by the peace officer.
(5)
Any sustained civil penalty or suspension of driving privileges
under this section or section 18-8002A, Idaho Code, shall be a civil
penalty separate and apart from any other suspension imposed for a
violation of other Idaho motor vehicle codes or for a conviction of an
offenR.Es:Fof-.~TO OlmfR-lli:<fAftDtrUG and may be appealed to the dist10J~7
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court.
(6) No hospital, hospital officer, agent, or employee, or health care
professional licensed by the state of Idaho, whether or not such person
has privileges to practice in the hospital in which a body fluid sample is
obtained or an evidentiary test is made, shall incur any civil or criminal
liability for any act arising out of administering an evidentiary test for
alcohol concentration or for the presence of drugs or other intoxicating
substances at the request or order of a peace officer in the manner
described in this section and section 18-8002A, Idaho Code; provided that
nothing in this section shall relieve any such person or legal entity from
civil liability arising from the failure to exercise the community
standard of care.
(a)
This irrununity extends to any person who assists any individual to
withdraw a blood sample for evidentiary testing at the request or
order of a peace officer, which individual is authorized to withdraw a
blood sample under the provisions of section 18-8003, Idaho Code,
regardless of the location where the blood sample is actually
withdrawn.
(b) A peace officer is empowered to order an individual authorized in
section
18-8003,
Idaho
Code,
to withdraw
a
blood
sample
for
evidentiary testing when the peace officer has probable cause to
believe that the suspect has committed any of the following offenses:
(i)
Aggravated driving under the influence of alcohol, drugs or
other intoxicating substances as provided in section 18-8006,
Idaho Code;
(ii)
Vehicular manslaughter as provided in subsection (3) (a),
(b) and (c) of section 18 4006, Idaho Code;
(iii) Aggravated operating of a vessel on the waters of the state
while under the influence of alcohol, drugs or other intoxicating
substances as provided in section 67-7035, Idaho Code; or
(iv)
Any criminal homicide involving a vessel on the waters of
the state while under the influence of alcohol, drugs or other
intoxicating substances.
(c) Nothing herein shall limit the discretion of the hospital
administration
to
designate
the
qualified
hospital
employee
responsible to withdraw the blood sample.
(d)
The law enforcement agency that requests or orders withdrawal of
the blood sample shall pay the reasonable costs to withdraw such blood
sample,
perform
laboratory
analysis,
preserve
evidentiary
test
results, and testify in judicial proceedings. The court may order
restitution pursuant to the provisions of section 18 8003 (2), Idaho
Code.
(e)
The withdrawal of the blood sample may be delayed or terminated
if:
(i)
In the reasonable judgment of the hospital personnel
withdrawal of the blood sample may result in serious bodily
injury to hospital personnel or other patients; or
(ii)
The licensed health care professional treating the suspect
believes the withdrawal of the blood sample is contraindicated
because of the medical condition of the suspect or other
patients.
(7)
"Actual physical control" as used in this section and section 18
8 002A, Idaho Code, shall be defined as being in the driver's position of
the motor vehicle with the motor running or with the motor vehicle moving.
(8)
Any written notice required by this section shall be effective
upon ~ffl~SE TO ORDER REGARDING
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(9)
For the purposes of this section and section 18-8002A, Idaho
Code, "evidentiary testing" shall mean a procedure or test or series of
procedures
or
tests,
including
the
additional
test
authorized in
subsection ( 10) of this section, utilized to determine the concentration
of alcohol or the presence of drugs or other intoxicating substances in a
person.
(10) A person who submits to a breath test for alcohol concentration,
as defined in subsection (4) of section 18-8004, Idaho Code, may also be
requested to submit to a second evidentiary test of blood or urine for the
purpose of determining the presence of drugs or other intoxicating
substances if the peace officer has reasonable cause to believe that a
person was driving under the influence of any drug or intoxicating
substance
or
the
combined
influence
of alcohol
and any drug or
intoxicating substance. The peace officer shall state in his or her report
the facts upon which that belief is based.
( 11) Notwithstanding any other provision of law to the contrary, the
civil penalty imposed under the provisions of this section must be paid,
as ordered by the court, to the county justice fund or the county current
expense fund where the incident occurred. If a person does not pay the
civil penalty imposed as provided in this section within thirty (30) days
of the imposition, unless this period has been extended by the court for
good cause shown, the prosecuting attorney representing the political
subdivision where the incident occurred may petition the court in the
jurisdiction where the incident occurred to file the order imposing the
civil penalty as an order of the court. Once entered, the order may be
enforced in the same manner as a final judgment of the court. In addition
to the civil penalty, attorney's fees, costs and interest may be assessed
against any person who fails to pay the civil penalty.
18-8002. TESTS OF DRIVER FOR ALCOHOL CONCENTRATION, PRESENCE OF DRUGS OR
OTHER INTOXICATING SUBSTANCES
PENALTY AND SUSPENSION UPON REFUSAL OF
TESTS. [EFFECTIVE JANUARY 1, 2012.] (1) Any person who drives or is in
actual physical control of a motor vehicle in this state shall be deemed
to have given his consent to evidentiary testing for concentration of
alcohol as defined in section 18-80 04, Idaho Code, and to have given his
consent to evidentiary testing for the presence of drugs or other
intoxicating substances, provided that such testing is administered at the
request of a peace officer having reasonable grounds to believe that
person has been driving or in actual physical control of a motor vehicle
in violation of the provisions of section 18-8004, Idaho Code, or section
18-8006, Idaho Code.
(2)
Such person shall not have the right to consult with an attorney
before submitting to such evidentiary testing.
(3) At the time evidentiary testing for concentration of alcohol, or
for the presence of drugs or other intoxicating substances is requested,
the person shall be informed that if he refuses to submit to or if he
fails to complete, evidentiary testing:
(a) He is subject to a civil penalty of two hundred fifty dollars
($250) for refusing to take the test;
(b)
He has the right to request a hearing within seven ( 7) days to
show cause why he refused to submit to, or complete evidentiary
testing;
(c)
If he does not request a hearing or does not prevail at the
hearing, the court shall sustain the civil penalty and his driver's
l~cense will be suspended absolut.ely f.or .one . (1) year if this i~ ~l83
firs-c. refusal and two (2) years if this is his second refusal withln
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(d)
Provided however, if he is adrnitted to a problem solving court
program and has served at least forty-five (45) days of an absolute
suspension of driving privileges, then he may be eligible for a
restricted permit for the purpose of getting to and from work, school
or an alcohol treatment programi and
(e) After submitting to evidentiary testing he may, when practicable,
at his own expense, have additional tests made by a person of his own
choosing.
(4)
If the motorist refuses to submit to or complete evidentiary
testing after the information has been given in accordance with subsection
(3) above:
(a)
He shall be fined a civil penalty of two hundred fifty dollars
($250) i

(b) A written request may be made within seven (7) calendar days for
a hearing before the court; if requested, the hearing must be held
within thirty (30) days of the date of service unless this period is,
for good cause shown, extended by the court for one ( 1) additional
thirty (30) day period. The hearing shall be limited to the question
of why the defendant did not submit to, or complete, evidentiary
testing, and the burden of proof shall be upon the defendant; the
court shall sustain a two hundred fifty dollar ($250) civil penalty
immediately
and
suspend all
the
defendant's
driving privileges
immediately for one (1) year for a first refusal and two (2) years for
a second refusal within ten (10) years unless it finds that the peace
officer did not have legal cause to stop and request him to take the
test or that the request violated his civil rights;
(c)
If a hearing is not requested by written notice to the court
concerned within seven (7) calendar days, upon receipt of a sworn
statement by the peace officer of the circumstances of the refusal,
the court shall sustain a two hundred fifty dollar ($250) civil
penalty and suspend the defendant's driving privileges for one (1)
year for a first refusal and two (2) years for a second refusal within
ten (10) years, during which time he shall have absolutely no driving
privileges of any kindi
(d)
Notwithstanding the provisions of subsection ( 4) (b) and (c) of
this section, if the defendant is enrolled in and is a participant in
good standing in a drug court or mental health court approved by the
supreme
court
drug
court
and mental
health
court
coordinating
committee under the provisions of chapter 56, title 19, Idaho Code, or
other
similar
problem
solving
court
utilizing
community-based
sentencing alternatives, then the defendant shall be eligible for
restricted noncommercial driving privileges for the purpose of getting
to and from work, school or an alcohol treatment program, which may be
granted by the presiding judge of the drug court or mental health
court or other similar problem solving court, provided that the
defendant has served a period of absolute suspension of driving
privileges
of at least forty-five
(45)
days,
that an ignition
interlock device is installed on each of the motor vehicles owned or
operated, or both, by the defendant and that the defendant has shown
proof of financial responsibility as defined and in the amounts
specified in section 49-117, Idaho Code, provided that the restricted
noncommercial driving privileges may be continued if the defendant
successfully completes the drug court, mental heal th court or othe:~
similar problem solving court, and that the court may revoke such
privileges for failure to comply with the terms of probation or with
~p()N'~ TO\SRJS'Elf~R:R.nmo the drug court, mental heal th court or
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other similar problem solving court program; and
(e) After submitting to evidentiary testing at the request of the
peace officer, he may, when practicable, at his own expense, have
additional tests made by a person of his own choosing. The failure or
inability to obtain an additional test or tests by a person shall not
preclude the admission of results of evidentiary testing for alcohol
concentration or for the presence of drugs or other intoxicating
substances taken at the direction of the peace officer unless the
additional test was denied by the peace officer.
(5) Any sustained civil penalty or suspension of driving privileges
under this section or section 18-8002A, Idaho Code, shall be a civil
penalty separate and apart from any other suspension imposed for a
violation of other Idaho motor vehicle codes or for a conviction of an
offense pursuant to this chapter, and may be appealed to the district
court.
(6) No hospital, hospital officer, agent, or employee, or health care
professional licensed by the state of Idaho, whether or not such person
has privileges to practice in the hospital in which a body fluid sample is
obtained or an evidentiary test is made, shall incur any civil or criminal
liability for any act arising out of administering an evidentiary test for
alcohol concentration or for the presence of drugs or other intoxicating
substances at the request or order of a peace officer in the manner
described in this section and section 18-8002A, Idaho Code; provided that
nothing in this section shall relieve any such person or legal entity from
civil liability arising from the failure to exercise the community
standard of care.
(a)
This immunity extends to any person who assists any individual to
withdraw a blood sample for evidentiary testing at the request or
order of a peace officer, which individual is authorized to withdraw a
blood sample under the provisions of section 18-8003, Idaho Code,
regardless of the location where the blood sample is actually
withdrawn.
(b) A peace officer is empowered to order an individual authorized in
section 18-8003,
Idaho
Code,
to withdraw a
blood sample for
evidentiary testing when the peace officer has probable cause to
believe that the suspect has committed any of the following offenses:
(i)
Aggravated driving under the influence of alcohol, drugs or
other intoxicating substances as provided in section 18-8006,
Idaho Code;
(ii)
Vehicular manslaughter as provided in subsection ( 3) (a) ,
(b) and (c) of section 18-4006, Idaho Code;
(iii) Aggravated operating of a vessel on the waters of the state
while under the influence of alcohol, drugs or other intoxicating
substances as provided in section 67-7035, Idaho Code; or
(iv)
Any criminal homicide involving a vessel on the waters of
the state while under the influence of alcohol, drugs or other
intoxicating substances.
(c) Nothing herein shall limit the discretion of the hospital
administration
to
designate
the
qualified
hospital
employee
responsible to withdraw the blood sample.
(d)
The law enforcement agency that requests or orders withdrawal of
the blood sample shall pay the reasonable costs to withdraw such blood
sample,
perform
laboratory
analysis,
preserve
evidentiary
test
results, and testify in judicial proceedings. The court may order·
restitution pursuant to the provisions of section 18-8003 (2), 1~$1
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The withdrawal of the blood sample may be delayed or terminated

(i)
In the reasonable judgment of the hospital personnel
withdrawal of the blood sample may result in serious bodily
injury to hospital personnel or other patients; or
(ii)
The licensed health care professional treating the suspect
believes the withdrawal of the blood sample is contraindicated
because of the medical condition of the suspect or other
patients.
(7)
"Actual physical control" as used in this section and section 188002A, Idaho Code, shall be defined as being in the driver's position of
the motor vehicle with the motor running or with the motor vehicle moving.
(8) Any written notice required by this section shall be effective
upon mailing.
(9) For the purposes of this section and section 18 8002A, Idaho
Code, "evidentiary testing" shall mean a procedure or test or series of
procedures
or
tests,
including
the
additional
test
authorized in
subsection (10) of this section, utilized to determine the concentration
of alcohol or the presence of drugs or other intoxicating substances in a
person.
(10) A person who submits to a breath test for alcohol concentration,
as defined in subsection (4) of section 18-8004, Idaho Code, may also be
requested to submit to a second evidentiary test of blood or urine for the
purpose of determining the presence of drugs or other intoxicating
substances if the peace officer has reasonable cause to believe that a
person was driving under the influence of any drug or intoxicating
substance or
the
combined influence
of alcohol
and any drug or
intoxicating substance. The peace officer shall state in his or her report
the facts upon which that belief is based.
( 11) Notwithstanding any other provision of law to the contrary, the
civil penalty imposed under the provisions of this section must be paid,
as ordered by the court, to the county justice fund or the county current
expense fund where the incident occurred. If a person does not pay the
civil penalty imposed as provided in this section within thirty (30) days
of the imposition, unless this period has been extended by the court for
good cause shown, the prosecuting attorney representing the political
subdivision where the incident occurred may petition the court in the
jurisdiction where the incident occurred to file the order imposing the
civil penalty as an order of the court. Once entered, the order may be
enforced in the same manner as a final judgment of the court. In addition
to the civil penalty, attorney's fees, costs and interest may be assessed
against any person who fails to pay the civil penalty.
The Idaho Code is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for commercial purposes, nor may this database be published or repackaged for commercial sale without express written permission.

The Idaho Code is the property of the state of Idaho, and is copyrighted by Idaho law, IC.§ 9-350.
According to Idaho law, any person who reproduces or distributes the Idaho Code for commercial
purposes in violation of the provisions of this statute shall be deemed to be an infringer of the state of
Idaho's copyright.
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Idaho Statutes
TITLE 18
CRIMES AND PUNISHMENTS
CHAPTER 80
MOTOR VEHICLES
18-8002A. TESTS OF DRIVER FOR ALCOHOL CONCENTRATION, PRESENCE OF DRUGS OR
OTHER INTOXICATING SUBSTANCES
SUSPENSION UPON FAILURE OF TESTS.
[EFFECTIVE UNTIL JANUARY 1, 2012.) (1) Definitions. As used in this
section:
(a)
"Actual physical control" means being in the driver's position of
a motor vehicle with the motor running or with the vehicle moving.
(b)
"Administrative hearing" means a hearing conducted by a hearing
officer to determine whether a suspension imposed by the provisions of
this section should be vacated or sustained.
(c)
"Department" means the Idaho transportation department and, as
the context requires, shall be construed to include any agent of the
department designated by rule as hereinafter provided.
(d)
"Director" means
the
director
of
the
Idaho
transportation
department.
(e)
"Evidentiary testing" means a procedure or test or series of
procedures or tests utilized to determine the concentration of alcohol
or the presence of drugs or other intoxicating substances in a person,
including additional testing authorized by subsection (6) of this
section. An evidentiary test for alcohol concentration shall be based
on a formula of grams of alcohol per one hundred
(100) cubic
centimeters of blood, per two hundred ten (210) liters of breath, or
sixty-seven (67) milliliters of urine. Analysis of blood, breath or
urine for the purpose of determining alcohol concentration shall be
performed by a laboratory operated by the Idaho state police or by a
laboratory approved by the Idaho state police under the provisions of
approval and certification standards to be set by the Idaho state
police, or by any other method approved by the Idaho state police.
Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by a
laboratory operated and approved by the Idaho state police or by any
other method approved by the Idaho state police shall be admissible in
any proceeding in this state without the necessity of producing a
witness to establish the reliability of the testing procedure for
examination.
(f)
"Hearing officer" means a person designated by the department to
conduct administrative hearings.
The hearing officer shall have
authority to administer oaths, examine witnesses and take testimony,
receive relevant evidence, issue subpoenas, regulate the course and
conduct of the hearing and make a final ruling on the issues before

~~~-

heari~-Jg9 3

"Hearing request" means a request for an administrative
on the suspension imposed by the provisions of this section.
(2J
Information to be given. Jl..t the time of evidentiary testing for
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concentration of alcohol, or for the presence of drugs or other
intoxicating substances is requested, the person shall be informed that if
the person refuses to submit to or fails to complete evidentiary testing,
or if the person submits to and completes evidentiary testing and the test
results indicate an alcohol concentration or the presence of drugs or
other intoxicating substances in violation of section 18-8004, 18-8004C or
18-8006, Idaho Code, the person shall be informed substantially as follows
(but need not be informed verbatim) :
If you refuse to submit to or if you fail to complete and pass
evidentiary testing for alcohol or other intoxicating substances:
(a)
The peace officer will issue a notice of suspension;
(b)
You have the right to request a hearing within seven (7) days of
the notice of suspension of your driver's license to show cause why
you refused to submit to or to complete and pass evidentiary testing
and why your driver's license should not be suspended;
(c)
If you refused or failed to complete evidentiary testing and do
not request a hearing before the court or do not prevail at the
hearing, your driver's license will be suspended. The suspension will
be for one (1) year if this is your first refusal. The suspension will
be for two (2) years if this is your second refusal within ten (10)
years. You will not be able to obtain a temporary restricted license
during that period;
(d)
If you complete evidentiary testing and fai 1 the testing and do
not request a hearing before the department or do not prevail at the
hearing, your driver's license will be suspended. This suspension will
be for ninety (90) days if this is your first failure of evidentiary
testing, but you may request restricted noncommercial vehicle driving
privileges after the first thirty (30) days. The suspension will be
for one (1) year if this is your second failure of evidentiary testing
within five (5) years. You will not be able to obtain a temporary
restricted license during that period;
(e)
If you become enrolled in and are a participant in good standing
in a drug court approved by the supreme court drug court and mental
heal th court coordinating committee under the provisions of chapter
56, title 19, Idaho Code, you shall be eligible for restricted
noncommercial driving privileges for the purpose of getting to and
from work, school or an alcohol treatment program, which may be
granted by the presiding judge of the drug court, provided that you
have served a period of absolute suspension of driving privileges of
at least forty-five ( 45) days, that an ignition interlock device is
installed on each of the motor vehicles owned or operated, or both, by
you and that you have shown proof of financial responsibility; and
(f)
After
submitting
to
evidentiary
testing
you
may,
when
practicable, at your own expense, have additional tests made by a
person of your own choosing.
(3)
Rulemaking authority of the Idaho state police. The Idaho state
police may, pursuant to chapter 52, title 67, Idaho Code, prescribe by
rule:
(a)
What testing is required to complete evidentiary testing under
this section; and
(b)
What calibration or checking of testing equipment must be
performed to comply with the department's requirements. Any rules of
the Idaho state police shall be in accordance with the following: a<
:.::. t1
•) ...
test for alcohol concentration in breath as defined in section 188004, Idaho Code, and subsection (1) (e) of this section will be valid
fRESPONSEPffi10RDER ~G~1M.JINOection if the breath alcohol testing

,.
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instrument was approved for testing by the Idaho state police in
accordance with section 18-8004, Idaho Code, at any time within ninety
(90)
days
before
the
evidentiary testing.
A test
for alcohol
concentration in blood or urine as defined in section 18-8004, Idaho
Code, that is reported by the Idaho state police or by any laboratory
approved by the Idaho state police to perform this test will be valid
for the purposes of this section.
(4)
Suspension.
(a)
Upon receipt of the sworn statement of a peace officer that there
existed legal cause to believe a person had been driving or was in
actual physical control of a motor vehicle while under the influence
of alcohol, drugs or other intoxicating substances and that the person
submitted to a test and the test results indicated an alcohol
concentration
or
the
presence
of
drugs
or
other
intoxicating
substances in violation of section 18-8004, 18-8004C or 18-8006, Idaho
Code, the department shall suspend the person's driver's license,
driver's permit, driving privileges or nonresident driving privileges:
(i)
For a period of ninety (90) days for a first failure of
evidentiary testing under the provisions of this section. The
first thirty (30) days of the suspension shall be absolute and
the person shall have absolutely no driving privileges of any
kind.
Restricted
noncommercial
vehicle
driving
privileges
applicable during the remaining sixty (60) days of the suspension
may be requested as provided in subsection (9) of this section.
(ii)
For a period of one
(1)
year for a second and any
subsequent failure of evidentiary testing under the provisions of
this section within the immediately preceding five (5) years. No
driving privileges of any kind shall be granted during the
suspension imposed pursuant to this subsection.
The person may request an administrative hearing on the suspension as
provided in subsection (7) of this section. Any right to contest the
suspension shall be waived if a hearing is not requested as therein
provided.
(b)
The suspension shall become effective thirty (30) days after
service upon the person of the notice of suspension. The notice shall
be in a form provided by the department and shall state:
(i)
The reason and statutory grounds for the suspension;
(ii)
The effective date of the suspension;
(iii) The suspension periods to which the person may be subject
as provided in subsection (4) (a) of this section;
(iv)
The
procedures
for
obtaining
restricted
noncommercial
vehicle driving privileges;
(v)
The rights of the person to request an administrative
hearing on the suspension and that if an administrative hearing
is not requested within seven (7) days of service of the notice
of suspension the right to contest the suspension shall be
waived;
(vi)
The procedures for obtaining an administrative hearing on
the suspension;
(vii) The right to judicial review of the hearing officer's
decision on the suspension and the procedures for seeking such
review.
( c)
Notwithstanding the provisions of subsection ( 4) (a) (i) and ( iir~ ._::~ ~
of this section, a person who is enrolled in and is a participant idJJ
good standing in a drug court approved by the supreme court drug court
~S~T~eGru:fuRCfil!G.AFDn$6-nating committee under the provisions of
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chapter 56, title 19, Idaho Code, shall be eligible for restricted
noncommercial driving privileges for the purpose of getting to and
from work, school or an alcohol treatment program, which may be
granted by the presiding judge of the drug court, provided that the
offender has served a period of absolute suspension of driving
privileges of at least forty-five
(45)
days,
that an ignition
interlock device is installed on each of the motor vehicles owned or
operated, or both, by the offender and that the offender has shown
proof of financial responsibility as defined and in the amounts
specified in section 49-117, Idaho Code, provided that the restricted
noncommercial driving privileges may be continued if the offender
successfully completes the drug court, and that the court may revoke
such privileges for failure to comply with the terms of probation or
with the terms and conditions of the drug court program.
(5) Service of suspension by peace officer or the department. If the
driver submits to evidentiary testing after the information in subsection
(2) of this section has been provided and the results of the test indicate
an alcohol concentration or the presence of drugs or other intoxicating
substances in viol at ion of the provisions of section 18-800 4, 18-8004C or
18-8006, Idaho Code:
(a) The peace officer shall, acting on behalf of the department,
serve the person with a notice of suspension in the form and
containing the information required under subsection (4) of this
section.
The department may serve the person with a notice of
suspension if the peace officer failed to issue the notice of
suspension or failed to include the date of service as provided in
subsection (4) (b) of this section.
(b) Within five (5) business days following service of a notice of
suspension the peace officer shall forward to the department a copy of
the completed notice of suspension form upon which the date of service
upon the driver shall be clearly indicated, a certified copy or
duplicate
original
of
the
results
of
all
tests
for
alcohol
concentration, as shown by analysis of breath administered at the
direction of the peace officer, and a sworn statement of the officer,
which may incorporate any arrest or incident reports relevant to the
arrest and evidentiary testing setting forth:
(i)
The identity of the person;
(ii) Stating the officer's legal cause to stop the person;
(iii) Stating the officer's legal cause to believe that the
person had been driving or was in actual physical control of a
motor vehicle while under the influence of alcohol, drugs or
other intoxicating substances in violation of the provisions of
section 18-8004, 18-8004C or 18-8006, Idaho Code;
(iv)
That the person was advised of the consequences of taking
and failing the evidentiary test as provided in subsection (2) of
this section;
(v)
That the person was lawfully arrested;
(vi) That the person was tested for alcohol concentration, drugs
or other intoxicating substances as provided in this chapter, and
that the results of the test indicated an alcohol concentration
or the presence of drugs or other intoxicating substances in
violation of the provisions of section 18-8004, 18-8004C or 188006, Idaho Code.
If an evidentiary test of blood or urine was administered rather t~~§G
a breath test, the peace officer or the department shall serve tbe
~fONS~oso.RrffiltiffibAmTuG the results
are received.
The sworn
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statement required in this subsection shall be made on forms in
accordance with rules adopted by the department.
(c) The department may serve the person with a notice of suspension
if the peace officer failed to issue the notice of suspension or
failed to include the date of service as provided in subsection ( 4) (b)
of this section.
(6) Additional tests. After submitting to evidentiary testing at the
request of the peace officer, the person may, when practicable, at his own
expense, have additional tests for alcohol concentration or for the
presence of drugs or other intoxicating substances made by a person of his
own choosing. The person's failure or inability to obtain additional tests
shall not preclude
admission of the
results
of evidentiary tests
administered at the direction of the peace officer unless additional
testing was denied by the peace officer.
(7)
Administrative hearing on suspension. A person who has been
served with a notice of suspension after submitting to an evidentiary test
may request an administrative hearing on the suspension before a hearing
officer designated by the department. The request for hearing shall be in
writing and must be received by the department within seven (7) calendar
days of the date of service upon the person of the notice of suspension,
and shall include what issue or issues shall be raised at the hearing. The
date on which the hearing request was received shall be noted on the face
of the request.
If a hearing is requested, the hearing shall be held within twenty
(20) days of the date the hearing request was received by the department
unless this period is, for good cause shown, extended by the hearing
officer for one ten (10) day period. Such extension shall not operate as a
stay of the suspension, notwithstanding an extension of the hearing date
beyond such thirty (30) day period. Written notice of the date and time of
the hearing shall be sent to the party requesting the hearing at least
seven (7) days prior to the scheduled hearing date. The department may
conduct all hearings by telephone if each participant in the hearing has
an opportunity to participate in the entire proceeding while it is taking
place.
The hearing shall be recorded. The sworn statement of the arresting
officer, and the copy of the notice of suspension issued by the officer
shall be admissible at the hearing without further evidentiary foundation.
The results of any tests for alcohol concentration or the presence of
drugs or other intoxicating substances by analysis of blood, urine or
breath administered at the direction of the peace officer and the records
relating to
calibration,
certification,
approval
or quality control
pertaining to equipment utilized to perform the tests shall be admissible
as provided in section 18-8004(4), Idaho Code. The arresting officer shall
not be required to participate unless directed to do so by a subpoena
issued by the hearing officer.
The burden of proof shall be on the person requesting the hearing. The
hearing officer shall not vacate the suspension unless he finds, by a
preponderance of the evidence, that:
(a)
The peace officer did not have legal cause to stop the person; or
(b)
The officer did not have legal cause to believe the person had
been driving or was in actual physical control of a vehicle while
under the influence of alcohol, drugs or other intoxicating substances
in violation of the provisions of section 18-8004, 18-8004C or lB-j\~47
8006, Idaho Code; or
,
'
(c)
The test results did not show an alcohol concentration or the
~ONSE°fO
REGARDfudntoxicating substances in violation of
'

'"

B:iUSER
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section 18-8004, 18-8004C or 18-8006, Idaho Code; or
(d)
The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not
conducted in accordance with the requirements of section 18-8004 (4),
Idaho Code, or the testing equipment was not functioning properly when
the test was administered; or
(e)
The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.
If the hearing officer finds that the person has not met his burden of
proof, he shal 1 sustain the suspension. The hearing officer shal 1 make
findings of fact and conclusions of law on each issue and shall enter an
order vacating or sustaining the suspension. The findings of fact,
conclusions of law and order entered by the hearing officer shall be
considered a final order pursuant to the provisions of chapter 52, title
§]_, Idaho Code, except that motions for reconsideration of such order
shall be allowed and new evidence can be submitted.
The facts as found by the hearing officer shall be independent of the
determination of the same or similar facts in the adjudication of any
criminal charges arising out of the same occurrence. The disposition of
those criminal charges shall not affect the suspension required to be
imposed under the provisions of this section. If a license is suspended
under this section and the person is also convicted on criminal charges
arising out of the same occurrence for a violation of the provisions of
section 18-8004, 18-8004C or 18-8006, Idaho Code, both the suspension
under this section and the suspension imposed pursuant to the provisions
of section 18 8005 or 18-8006, Idaho Code, shall be imposed, but the
periods of suspension shall run concurrently, with the total period of
suspension not to exceed the longer of the applicable suspension periods,
unless the court ordering the suspension in the criminal case orders to
the contrary.
(8)
Judicial review. A party aggrieved by the decision of the hearing
officer may seek judicial review of the decision in the manner provided
for judicial review of final agency action provided in chapter 52, title
.§]_, Idaho Code .
(9)
Restricted noncommercial vehicle driving privileges. A person
served with a notice of suspension for ninety (90) days pursuant to this
section may apply to the department for restricted noncommercial vehicle
driving privileges, to become effective after the thirty (30) day absolute
suspension has been completed. The request may be made at any time after
service of the notice of suspension. Restricted noncommercial vehicle
driving privileges will be issued for the person to travel to and from
work and for work purposes not involving operation of a commercial
vehicle, to attend an alternative high school, work on a GED, for
postsecondary education, or to meet the medical needs of the person or his
family if the person is eligible for restricted noncommercial vehicle
oriving privileges. Any person whose driving privileges are suspended
under the provisions of this chapter may be granted privileges to drive a
noncommercial vehicle but shall not be granted privileges to operate a
commercial motor vehicle.
(10) Rules. The department may adopt rules under the provisions of
chacter 52, title 67, Idaho Code, deemed necessary to implement the
provisions of this section.
r
18-8002A. TESTS OF DRIVER FOR ALCOHOL CONCENTRATION, PRESENCE OF DRUGS O~jO
OTHER INTOXICATING SUBSTANCES
SUSPENSION UPON FAILURE OF TESTS.
[EFFECTIVE JANUARY 1, 2012.] (1) Definitions. As used in this section:
(Rf:sp'OW§~@fol()1ID~ifREtfAJtffr1'J'(;means being in the driver's position of
l

t ·,

(::')
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a motor vehicle with the motor running or with the vehicle moving.
(b)
"Administrative hearing" means a hearing conducted by a hearing
officer to determine whether a suspension imposed by the provisions of
this section should be vacated or sustained.
(c)
"Department" means the Idaho transportation department and, as
the context requires, shall be construed to include any agent of the
department designated by rule as hereinafter provided.
(d)
"Director"
means
the
director
of
the
Idaho
transportation
department.
(e)
"Evidentiary testing" means a procedure or test or series of
procedures or tests utilized to determine the concentration of alcohol
or the presence of drugs or other intoxicating substances in a person,
including additional testing authorized by subsection (6) of this
section. An evidentiary test for alcohol concentration shall be based
on a formula of grams of alcohol per one hundred
(100)
cubic
centimeters of blood, per two hundred ten (210) liters of breath, or
sixty-seven (67) milliliters of urine. Analysis of blood, breath or
urine for the purpose of determining alcohol concentration shall be
performed by a laboratory operated by the Idaho state police or by a
laboratory approved by the Idaho state police under the provisions of
approval and certification standards to be set by the Idaho state
police, or by any other method approved by the Idaho state police.
Notwithstanding any other provision of law or rule of court, the
results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control performed by a
laboratory operated and approved by the Idaho state police or by any
other method approved by the Idaho state police shall be admissible in
any proceeding in this state without the necessity of producing a
witness to establish the reliability of the testing procedure for
examination.
(f)
"Hearing officer" means a person designated by the department to
conduct
administrative hearings.
The hearing officer shall have
authority to administer oaths, examine witnesses and take testimony,
receive relevant evidence, is sue subpoenas, regulate the course and
conduct of the hearing and make a final ruling on the issues before
him.
(g)
"Hearing request" means a request for an administrative hearing
on the suspension imposed by the provisions of this section.
(2)
Information to be given. At the time of evidentiary testing for
concentration
of
alcohol,
or
for
the presence
of drugs
or other
intoxicating substances is requested, the person shall be informed that if
the person refuses to submit to or fails to complete evidentiary testing,
or if the person submits to and completes evidentiary testing and the test
results indicate an alcohol concentration or the presence of drugs or
other intoxicating substances in violation of section 18-8004, 18-8004C or
18-8006, Idaho Code, the person shall be informed substantially as follows
(but need not be informed verbatim) :
If you refuse to submit to or if you fail to complete and pass
evidentiary testing for alcohol or other intoxicating substances:
(a)
The peace officer will issue a notice of suspension;
(b)
You have the right to request a hearing within seven (7) days of
the notice of suspension of your driver's license to show cause wh'{·-}C1
you refused to submit to or to complete and pass evidentiary testirl-g""""'
and why your driver's license should not be suspended;
(c)
If you refused or failed to complete evidentiary testing and do
~P6mliTO
the court or do not prevail at the

dRDER.1tf8-AftDffl-(f
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hearing, your driver's license will be suspended. The suspension will
be for one (1) year if this is your first refusal. The suspension will
be for two (2) years if this is your second refusal within ten (10)
years. You will not be able to obtain a temporary restricted license
during that period;
(d)
If you complete evidentiary testing and fail the testing and do
not request a hearing before the department or do not prevail at the
hearing, your driver's license will be suspended. This suspension will
be for ninety (90) days if this is your first failure of evidentiary
testing, but you may request restricted noncommercial vehicle driving
privileges after the first thirty (30) days. The suspension will be
for one (1) year if this is your second failure of evidentiary testing
within five (5) years. You will not be able to obtain a temporary
restricted license during that period;
(e)
However, if you are admitted to a problem solving court program
and have served at least forty five
(45)
days of an absolute
suspension of driving privileges, you may be eligible for a restricted
permit for the purpose of getting to and from work, school or an
alcohol treatment program; and
(f) After
submitting
to
evidentiary
testing
you
may,
when
practicable, at your own expense, have additional tests made by a
person of your own choosing.
(3)
Rulemaking authority of the Idaho state police. The Idaho state
police may, pursuant to chapter 52, title 67, Idaho Code, prescribe by
rule:
(a)
What testing is required to complete evidentiary testing under
this section; and
(b)
What calibration or checking of testing equipment must be
performed to comply with the department's requirements. Any rules of
the Idaho state police shall be in accordance with the following: a
test for alcohol concentration in breath as defined in section 188004, Idaho Code, and subsection (1) (e) of this section will be valid
for the purposes of this section if the breath alcohol testing
instrument was approved for testing by the Idaho state police in
accordance with section 18-8004, Idaho Code, at any time within ninety
( 90)
days before the evidentiary testing.
A test for
alcohol
concentration in blood or urine as defined in section 18 8004, Idaho
Code, that is reported by the Idaho state police or by any laboratory
approved by the Idaho state police to perform this test will be valid
for the purposes of this section.
(4)
Suspension.
(a)
Upon receipt of the sworn statement of a peace officer that there
existed legal cause to believe a person had been driving or was in
actual physical control of a motor vehicle while under the influence
of alcohol, drugs or other intoxicating substances and that the person
submitted to a test and the test results indicated an alcohol
concentration
or
the
presence
of
drugs
or
other
intoxicating
substances in violation of section 18-8004, 18-8004C or 18-8006, Idaho
Code, the department shall suspend the person's driver's license,
driver's permit, driving privileges or nonresident driving privileges:
(i)
For a period of ninety (90) days for a first failure of
evidentiary testing under the provisions of this section. The
first thirty (30) days of the suspension shall be absolute and
the person shall have absolutely no driving privileges of any
kind.
Restricted
noncommercial
vehicle
driving
privileges
9PPlicable durip~ the remaining sixty (60) days of the suspension
RESPUNSE TO ORDER KEGARDING
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may be requested as provided in subsection (9) of this section.
(ii)
For a period of one
(1)
year for a second and any
subsequent failure of evidentiary testing under the provisions of
this section within the immediately preceding five (5) years. No
driving privileges of any kind shall be granted during the
suspension imposed pursuant to this subsection.
The person may request an administrative hearing on the suspension as
provided in subsection (7) of this section. Any right to contest the
suspension shall be waived if a hearing is not requested as therein
provided.
(b)
The suspension shall become effective thirty (30) days after
service upon the person of the notice of suspension. The notice shall
be in a form provided by the department and shall state:
(i)
The reason and statutory grounds for the suspension;
(ii)
The effective date of the suspension;
(iii) The suspension periods to which the person may be subject
as provided in subsection (4) (a) of this section;
(iv)
The
procedures
for
obtaining
restricted
noncormnercial
vehicle driving privileges;
(v)
The rights of the person to request an administrative
hearing on the suspension and that if an administrative hearing
is not requested within seven (7) days of service of the notice
of suspension the right to contest the suspension shall be
waived;
(vi)
The procedures for obtaining an administrative hearing on
the suspension;
(vii) The right to judicial review of the hearing officer's
decision on the suspension and the procedures for seeking such
review.
(c)
Notwithstanding the provisions of subsection (4) (a) (i) and (ii)
of this section, a person who is enrolled in and is a participant in
good standing in a drug court or mental health court approved by the
supreme
court
drug
court and mental health
court
coordinating
committee under the provisions of chapter 56, title 19, Idaho Code, or
other
similar
problem
solving
court
utilizing
community-based
sentencing
alternatives,
shall
be
eligible
for
restricted
noncommercial driving privileges for the purpose of getting to and
from work, school or an alcohol treatment program, which may be
granted by the presiding judge of the drug court or mental health
court or other similar problem solving court, provided that the
offender has served a period of absolute suspension of driving
privileges of at
least forty-five
(45)
days,
that an ignition
interlock device is installed on each of the motor vehicles owned or
operated, or both, by the offender and that the offender has shown
proof of financial responsibility as defined and in the amounts
specified in section 49-117, Idaho Code, provided that the restricted
noncormnercial driving privileges may be continued if the offender
successfully completes the drug court, mental health court or other
similar problem solving court, and that the court may revoke such
pri vi leg es for failure to comply with the terms of probation or with
the terms and conditions of the drug court, mental heal th court or
other similar problem solving court program.
,·~
(5)
Service of suspension by peace officer or the department. If the v
driver submits to evidentiary testing after the information in subsection
(2) of this section has been provided and the results of the test indicate
an a~§P'eNSEI1ffi1DllDWREefARtt.1Ncrresence of drugs or other intoxicating

J 1
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substances in violation of the provisions of section 18-8004, 18-8004C
or 18-8006, Idaho Code:
(a) The peace officer shall, acting on behalf of the department,
serve the person with a notice of suspension in the form and
containing the information required under subsection (4) of this
section.
The department may serve the person with a notice of
suspension if the peace officer failed to issue the notice of
suspension or failed to include the date of service as provided in
subsection (4) (b) of this section.
(b) Within five (5) business days following service of a notice of
suspension the peace officer shall forward to the department a copy of
the completed notice of suspension form upon which the date of service
upon the driver shall be clearly indicated, a certified copy or
duplicate
original
of
the
results
of
all
tests
for
alcohol
concentration, as shown by analysis of breath administered at the
direction of the peace officer, and a sworn statement of the officer,
which may incorporate any arrest or incident reports relevant to the
arrest and evidentiary testing setting forth:
(i)
The identity of the person;
(ii)
Stating the officer's legal cause to stop the person;
(iii) Stating the officer's legal cause to believe that the
person had been driving or was in actual physical control of a
motor vehicle while under the influence of alcohol, drugs or
other intoxicating substances in violation of the provisions of
section 18-8004, 18-8004C or 18-8006, Idaho Code;
(iv)
That the person was advised of the consequences of taking
and failing the evidentiary test as provided in subsection (2) of
this section;
(v)
That the person was lawfully arrested;
(vi)
That the person was tested for alcohol concentration, drugs
or other intoxicating substances as provided in this chapter, and
that the results of the test indicated an alcohol concentration
or the presence of drugs or other intoxicating substances in
violation of the provisions of section 18-8004, 18-8004C or 188006, Idaho Code.
If an evidentiary test of blood or urine was administered rather than
a breath test, the peace officer or the department shall serve the
notice
of suspension once the results are received.
The sworn
statement required in this subsection shall be made on forms in
accordance with rules adopted by the department.
(c) The department may serve the person with a notice of suspension
if the peace officer failed to issue the notice of suspension or
failed to include the date of service as provided in subsection (4) (b)
of this section.
(6) Additional tests. After submitting to evidentiary testing at the
request of the peace officer, the person may, when practicable, at his' own
expense, have additional tests for alcohol concentration or for the
presence of drugs or other intoxicating substances made by a person of his
own choosing. The person's failure or inability to obtain additional tests
shall not
preclude
admission of the
results
of evidentiary tests
administered at the direction of the peace officer unless addi tion,,etU
testing was denied by the peace officer.
.f: · '
(7) Administrative hearing on suspension. A person who has been
served with a notice of suspension after submitting to an evidentiary test
may request an administrative hearing on the suspension before a hearing
offiR1-_IB~§gnpe~~Rt~dA1U)fNtfnt. The request for hearing shall be in

2
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writing and must be received by the department within seven (7)
calendar days of the date of service upon the person of the notice of
suspension, and shall include what issue or issues shall be raised at the
hearing. The date on which the hearing request was received shall be noted
on the face of the request.
If a hearing is requested, the hearing shall be held within twenty
(20) days of the date the hearing request was received by the department
unless this period is, for good cause shown, extended by the hearing
officer for one ten (10) day period. Such extension shall not operate as a
stay of the suspension, notwithstanding an extension of the hearing date
beyond such thirty (30) day period. Written notice of the date and time of
the hearing shall be sent to the party requesting the hearing at least
seven (7) days prior to the scheduled hearing date. The department may
conduct all hearings by telephone if each participant in the hearing has
an opportunity to participate in the entire proceeding while it is taking
place.
The hearing shall be recorded. The sworn statement of the arresting
officer, and the copy of the notice of suspension is sued by the officer
shall be admissible at the hearing without further evidentiary foundation.
The results of any tests for alcohol concentration or the presence of
drugs or other intoxicating substances by analysis of blood, urine or
breath administered at the direction of the peace officer and the records
relating to calibration,
certification,
approval or quality control
pertaining to equipment utilized to perform the tests shall be admissible
as provided in section 18-8004(4), Idaho Code. The arresting officer shall
not be required to participate unless directed to do so by a subpoena
issued by the hearing officer.
The burden of proof shall be on the person requesting the hearing. The
hearing officer shall not vacate the suspension unless he finds, by a
preponderance of the evidence, that:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had
been driving or was in actual physical control of a vehicle while
under the influence of alcohol, drugs or other intoxicating substances
in violation of the provisions of section 18-8004, 18-8004C or 188006, Idaho Code; or
(c) The test results did not show an alcohol concentration or the
presence of drugs or other intoxicating substances in violation of
section 18-8004, 18-8004C or 18-8006, Idaho Code; or
(d)
The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not
conducted in accordance with the requirements of section 18-8004 (4),
Idaho Code, or the testing equipment was not functioning properly when
the test was administered; or
(e) The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.
If the hearing officer finds that the person has not met his burden of
proof, he shall sustain the suspension. The hearing officer shall make
findings of fact and conclusions of law on each issue and shall enter an
order vacating or sustaining the suspension. The findings of fact,
conclusions of law and order entered by the hearing officer shall be
considered a final order pursuant to the provisions of chapter 52, title
67, Idaho Code, except that motions for reconsideration of such order4
shall be allowed and new evidence can be submitted.
The facts as found by the hearing officer shall be independent of the
deteritts'PBNS1E
o1RTIErtfilfol.RnAfoilar facts in the adjudication of any
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criminal charges arising out of the same occurrence. The disposition
of those criminal charges shall not affect the suspension required to be
imposed under the provisions of this section. If a license is suspended
under this section and the person is also convicted on criminal charges
arising out of the same occurrence for a violation of the provisions of
section 18-8004, 18-8004C or 18-8006, Idaho Code, both the suspension
under this section and the suspension imposed pursuant to the provisions
of section 18-8005 or 18-8006, Idaho Code, shall be imposed, but the
periods of suspension shall run concurrently, with the total period of
suspension not to exceed the longer of the applicable suspension periods,
unless the court ordering the suspension in the criminal case orders to
the contrary.
(8)
Judicial review. A party aggrieved by the decision of the hearing
officer may seek judicial review of the decision in the manner provided
for judicial review of final agency action provided in chapter 52, title
.§]_, Idaho Code.
(9)
Restricted noncommercial vehicle driving privileges. A person
served with a notice of suspension for ninety (90) days pursuant to this
section may apply to the department for restricted noncommercial vehicle
driving privileges, to become effective after the thirty (30) day absolute
suspension has been completed. The request may be made at any time after
service of the notice of suspension. Restricted noncommercial vehicle
driving privileges will be issued for the person to travel to and from
work and for work purposes not involving operation of a commercial
vehicle, to attend an alternative high school, work on a GED,
for
postsecondary education, or to meet the medical needs of the person or his
family if the person is eligible for restricted noncommercial vehicle
driving privileges. Any person whose driving privileges are suspended
under the provisions of this chapter may be granted privileges to drive a
noncommercial vehicle but shall not be granted privileges to operate a
commercial motor vehicle.
( 10) Rules. The department may adopt rules under the provisions of
chapter 52, title 67, Idaho Code, deemed necessary to implement the
provisions of this section.
The Idaho Code is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for commercial purposes, nor may this database be published or repackaged for commercial sale without express written permission.
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Idaho Statutes

TITLE 18
CRIMES AND PUNISHMENTS
CHAPTER BO
MOTOR VEHICLES

18-8004.PERSONS UNDER THE INFLUENCE OF ALCOHOL,
DRUGS OR ANY OTHER
INTOXICATING SUBSTANCES.
(1)
(a) It is unlawful for any person who is under the influence of
alcohol,
drugs
or
any
other
intoxicating
substances,
or
any
combination
of
alcohol,
drugs
and/or
any
other
intoxicating
substances, or who has an alcohol concentration of 0.08, as defined in
subsection (4) of this section, or more, as shown by analysis of his
blood, urine, or breath, to drive or be in actual physical control of
a motor vehicle within this state, whether upon a highway, street or
bridge, or upon public or private property open to the public.
(b) It is unlawful for any person who is under the influence of
alcohol,
drugs
or
any
other
intoxicating
substances,
or
any
combination
of
alcohol,
drugs
and/or
any
other
intoxicating
substances, or who has an alcohol concentration of 0.04 or higher but
less than 0.08, as defined in subsection (4) of this section, as shown
by analysis of his blood, urine, or breath, to drive or be in actual
physical control of a commercial motor vehicle within this state,
whether upon a highway, street or bridge, or upon public or private
property open to the public.
(c)
It is unlawful for any person who is under the influence of
alcohol,
drugs
or
any
other
intoxicating
substances,
or
any
combination
of
alcohol,
drugs
and/or
any
other
intoxicating
substances, or who has an alcohol concentration of 0.08 or higher, as
defined in subsection (4) of this section, as shown by analysis of his
blood, urine, or breath, to drive or be in actual physical control of
a commercial motor vehicle within this state, whether upon a highway,
street or bridge, or upon public or private property open to the
public.
(d) · It is unlawful for any person under the age of twenty-one (21)
years who has an alcohol concentration of at least 0.02 but less than
0.08, as defined in subsection (4) of this section, to drive or be in
actual physical control of a motor vehicle within this state, whether
upon a highway, street or bridge, or upon public or private property
open to the public. Any person violating this subsection shall be
subject to the penalties provided in section 18-8004A, Idaho Code.
(2) Any person having an alcohol concentration of less than 0.08, as
defined in subsection (4) of this section, as shown by analysis of his
blood, urine, or breath, by a test requested by a police officer shall not
be prosecuted for driving under the influence of alcohol, except as
provided in subsection (3), subsection (1) (b) or subsection (1) (d) of this
section. Any person who does not take a test to determine alcohol
concen.t§atio..:i;i,, ,..,Q;( w:ll_ose test result is determined by the court to be
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unreliable or inadmissible against him, may be prosecuted for driving
or being in actual physical control of a motor vehicle while under the
influence of alcohol, drugs, or any other intoxicating substances, on
other competent evidence.
(3)
If the results of the test requested by a police officer show a
person's alcohol concentration of less than 0.08, as defined in subsection
( 4) of this section, such fact may be considered with other competent
evidence of drug use other than alcohol in determining the guilt or
innocence of the defendant.
( 4)
For purposes of this chapter, an evidentiary test for alcohol
concentration shall be based upon a formula of grams of alcohol per one
hundred (100) cubic centimeters of blood, per two hundred ten (210) liters
of breath or sixty-seven ( 67) milliliters of urine. Analysis of blood,
urine or breath for the purpose of determining the alcohol concentration
shall be performed by a laboratory operated by the Idaho state police or
by a laboratory approved by the Idaho state police under the provisions of
approval and certification standards to be set by that department, or by
any other method approved by the Idaho state police. Notwithstanding any
other provision of law or rule of court, the results of any test for
alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or
approved by the Idaho state police or by any other method approved by the
Idaho state police shall be admissible in any proceeding in this state
without the necessity of producing a witness to establish the reliability
of the testing procedure for examination.
(5)
"Actual physical control" as used in this section, shall be
defined as being in the driver's position of the motor vehicle with the
motor running or with the motor vehicle moving.
(6)
Notwithstanding any other provision of law, any evidence of
conviction under this section shall be admissible in any civil action for
damages resulting from the occurrence. A conviction for the purposes of
this section means that the person has pled guilty or has been found
guilty, notwithstanding the form of the judgment(s) or withheld judgment
( s) .

(7)
The fact that any person charged with a violation of the
provisions of this chapter involving being under the influence of any
drug, or any combination of drugs with alcohol or any other intoxicating
substance, is or has been entitled to use such drug under the laws of this
state or of any other jurisdiction shall not constitute a defense against
any charge of a violation of the provisions of this chapter.
The Idaho Code is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for commercial purposes, nor may this database be published or repackaged for commercial sale without express written permission.
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Idaho Statutes

TITLE 49
MOTOR VEHICLES
CHAPTER 6
RULES OF THE ROAD
4 9 644. REQUIRED POSITION AND METHOD OF TURNING. The driver of a vehicle
intending to turn shall do so as follows:
(1)
Both the approach for a right turn and the right turn shall be
made as close as practicable to the right-hand curb or edge of the
roadway.
(2)
The driver of a vehicle intending to turn left shall approach
the turn in the extreme left-hand lane lawfully available to traffic
moving in the direction of travel of the vehicle. Whenever practicable
the left turn shall be made to the left of the center of the intersection
and so as to leave the intersection or other location in the extreme
left-hand lane lawfully available to traffic moving in the same direction
on the highway being entered.
(3) Where a special lane for making left turns by drivers proceeding
in opposite directions has been indicated by traffic-control devices:
(a) A left turn shall not be made from any other lane;
(b) A vehicle shall not be driven in the lane except when preparing
for or making a left turn from or into the highway or when preparing
for or making a U-turn when otherwise permitted by law.
The Idaho Code is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for commercial purposes, nor may this database be published or repackaged for commercial sale without express written permission.
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Idaho Statutes
TITLE 18
CRIMES AND PUNISHMENTS
CHAPTER 80
MOTOR VEHICLES
18-8004C. EXCESSIVE ALCOHOL CONCENTRATION -- PENALTIES. [EFFECTIVE UNTIL
JANUARY 1, 2012.] Notwithstanding any provision of section 18-8005, Idaho
Code, to the contrary:
(1) Any person who pleads guilty to or is found guilty of a violation
of the provisions of section 18-8004 (1) (a), Idaho Code, for the first
time, but who has an alcohol concentration of 0.20, as defined in section
18-8004 (4), Idaho Code, or more, as shown by an analysis of his blood,
breath or urine by_ a test requested by a police officer, shall be guilty
of a misdemeanor; and:
(a) Shall be sentenced to jail for a mandatory minimum period of not
less than ten (10) days the first forty-eight (48) hours of which must
be consecutive, and may be sentenced to not more than one (1) year;
(b) May be fined an amount not to exceed two thousand dollars
($2,000) i
(c) Shall be advised by the court in writing at the time of
sentencing, of the penalties that will be imposed for subsequent
violations of the provisions of this section and violations of section
18 8004, Idaho Code, which advice shall be signed by the defendant,
and a copy retained by the court and another copy retained by the
prosecuting attorney;
(d) Shall surrender his driver's license or permit to the court;
(e) Shall have his driving privileges suspended by the court for an
additional mandatory minimum period of one (1) year after release from
confinement, during which one ( 1) year period absolutely no driving
privileges of any kind may be granted; and
(2) Any person who pleads guilty to or is found guilty of a violation
of the provisions of section 18-8004, Idaho Code, and who has an alcohol
concentration of 0.20, as defined in section 18-8004 (4), Idaho Code, or
more, as shown by an analysis of his blood, breath or urine by a test
requested by a police officer, and who previously has been found guilty of
or has pled guilty to one (1) or more violations of section 18-8004, Idaho
Code, in which the person had an alcohol concentration of 0.20 or more, or
any substantially conforming foreign criminal violation wherein the
defendant had an alcohol concentration of 0.20 or more, or any combination
thereof, within five ( 5) years, notwithstanding the form of judgment or
withheld judgment shall be guilty of a felony; and:
(a) Shall be sentenced to the custody of the state board of
correction
for
not
to
exceed
five
(5)
years;
provided that
notwithstanding the provisions of section 19-2601, Idaho Code, should
the court impose any sentence other than incarceration in the state
penitentiary, the defendant shall be sentenced to the county jail for
a mandatory minimum period of not less than thirty (30) days; and.·~.""'
further provided that notwithstanding the provisions of section 18-"'l \)~
Lllr, Idaho Cod~f-.. a conviction under this section shall be deemed a
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a. copies of all above IDAPA Rules are enclosed
3.

ISP standard and procedure (SOP) for breath testing instruments
a. SOP can be found at the following web site:
http://www.isp.idaho.gov/forensic/certificates.html#BATManuals

i. ISPFS SOP§ 6 was cited in this Findings of Fact and
Conclusions of Law and Order
a. A complete copy of SOPs found on ISP web site is
enclosed.

4.

Lifeloc FC20 Manual Version 1/July 2009
a. No longer available on internet but copy provided.
b. Reviewed but not used in this Findings of Fact and Conclusions of Law
and Order

5.

Idaho Statues, city and county ordinances and procedures
a. Idaho Code §18-8002 (Cited and copy enclosed)
b. Idaho Code §18-8002A (Cited and copy enclosed)
c. Idaho Code §18-8002A(7) (Cited and included within the copy of Idaho
Code § 18-8002A)
d. Idaho Code §18-8002A(5)(b) (cited and included within the copy of Idaho
Code § 18-8002A )
e. Idaho Code §18-8004 (Cited and copy enclosed)
f. Idaho Code §18-8004C
g. Idaho Code §18-8006
h. Idaho Code §49-644 (Cited and copy enclosed)
i. Idaho codes can be found at the following web site:
http://www.legislature.idaho.gov/idstat/TOC/lDStatutesTOC.htm
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Idaho Statutes

TITLE 18
CRIMES AND PUNISHMENTS
CHAPTER BO
MOTOR VEHICLES
18-8006.AGGRAVATED DRIVING WHILE UNDER THE INFLUENCE OF ALCOHOL, DRUGS OR
ANY OTHER INTOXICATING SUBSTANCES. (1) Any person causing great bodily
harm, permanent disability or permanent disfigurement to any person other
than himself in committing a violation of the provisions of section 188004 (1) (a)
or
(1) (c),
Idaho Code,
is guilty of a felony,
and upon
conviction:
(a)
Shall be sentenced to the state board of correction for not to
exceed
fifteen
(15)
years,
provided
that
notwithstanding
the
provisions of section 19-2601, Idaho Code, should the court impose any
sentence other than incarceration in the state penitentiary, the
defendant shall be sentenced to the county jail for a mandatory
minimum period of not less than thirty (30) days, the first fortyeight ( 4 8) hours of which must be consecutive; and further provided
that notwithstanding the provisions of section 18-111, Idaho Code, a
conviction under this section shall be deemed a felony;
(b)
May be fined an amount not to exceed five thousand dollars
($5,000);
(c)
Shall surrender his driver's license or permit to the court; and
(d)
Shall have his driving privileges suspended by the court for a
mandatory
minimum
period
of
one
(1)
year
after
release
from
imprisonment, and may have his driving privileges suspended by the
court
for
not
to
exceed
five
(5)
years
after
release
from
imprisonment, during which time he shall have absolutely no driving
privileges of any kind; and
( e)
Shall be ordered by the court to pay restitution in accordance
with chapter 53, title 19, Idaho Code.
(2)
Notwithstanding any other provision of law, any evidence of
conviction under this section shall be admissible in any civil action for
damages resulting from the occurrence. A conviction for the purposes of
this section means that the person has pled guilty or has been found
guilty, notwithstanding the form of the judgment(s) or withheld judgment
(s) .

The Idaho Code is made available on the Internet by the Idaho Legislature as a public service. This Internet version of the Idaho Code may not be used
for commercial purposes, nor may this database be published or repackaged for commercial sale without e:xpress written permission.
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felony;
(b) May be fined an amount not to exceed five thousand dollars
($5, 000) i
(c) Shall surrender his driver's license or permit to the court;
(d) Shall have his driving privileges suspended by the court for a
mandatory minimum period of one
(1)
year after
release
from
imprisonment, and may have his driving privileges suspended by the
court
for
not
to
exceed
five
(5)
years
after
release
from
imprisonment, during which time he shall have absolutely no driving
privileges of any kind; and
(e) Shall, while operating a motor vehicle, be required to drive only
a motor vehicle equipped with a functioning ignition interlock system,
as provided in section 18-8 008, Idaho Code, following the mandatory
license suspension period.
(3)
Notwithstanding the provisions of subsections (1) (e) and (2) (d)
of this section, a person who is enrolled in and is a participant in good
standing in a drug court approved by the supreme court drug court and
mental health court coordinating committee under the provisions of chapter
56, title 19, Idaho Code, shall be eligible for restricted noncommercial
driving privileges for the purpose of getting to and from work, school or
an alcohol treatment program, which may be granted by the presiding judge
of the drug court, provided that the offender has served a period of
absolute suspension of driving privileges of at least forty-five (45)
days, that an ignition interlock device is installed on each of the motor
vehicles owned or operated, or both, by the offender, and that the
offender has shown proof of financial responsibility as defined and in the
amounts specified in section 49-117,
Idaho Code,
provided that the
restricted noncommercial driving privileges may be continued if the
offender success fully completes the drug court, and that the court may
revoke such privileges for failure to comply with the terms of probation
or with the terms and conditions of the drug court program.
(4) All the provisions of section 18-8005,
Idaho Code, not in
conflict with or otherwise provided for in this section, shall apply to
this section.
(5) Notwithstanding any other provision of law, any evidence of
conviction under this section shall be admissible in any civil action for
damages resulting from the occurrence. A conviction for the purposes of
this section means that the person has pled guilty or has been found
guilty, notwithstanding the form of the judgment or withheld judgment.
18-8004C. EXCESSIVE
ALCOHOL
CONCENTRATION
PENALTIES.
[EFFECTIVE
JANUARY 1, 2012.] Notwithstanding any provision of section 18-8005, Idaho
Code, to the contrary:
(1) Any person who pleads guilty to or is found guilty of a violation
of the provisions of section 18-8004 (1) (a), Idaho Code, for the first
time, but who has an alcohol concentration of 0.20, as defined in section
18-8004 (4), Idaho Code, or more, as shown by an analysis of his blood,
breath or urine by a test requested by a police officer, shall be guilty
of a misdemeanor; and:
(a)
Shall be sentenced to jail for a mandatory minimum period of not
less than ten (10) days, the first forty-eight ( 48) hours of which
must be consecutive, and may be sentenced to not more than one (1)
year;
(b)
May be fined an amount not to exceed two thousand dollars
($2,000);
(c)
Shall be advised by the court in writing at the time of
~aut.e~t
Qf_the~...Penalties
that will be imposed for subsequent

Lll1

KJ::;,::>t'UN:::i.C 0 uKDER KJ::;,GARDING
WDICIAL NOTICE

http://-www.legislature.idaho.gov/idstat/Title 18/Tl 8CH80SECT18-8004CPrinterFriendly.h... 8/11/2011

334

Statutes

.rage.)

01 '+

violations of the provisions of this section and violations of the
provisions of section 18-8004, Idaho Code, which advice shall be
signed by the defendant, and a copy retained by the court and another
copy retained by the prosecuting attorney;
(d)
Shall surrender his driver's license or permit to the court;
(e)
Shall have his driving privileges suspended by the court for an
additional mandatory minimum period of one (1) year after release from
confinement, during which one (1) year period absolutely no driving
privileges of any kind may be granted.
(2)
Any person who pleads guilty to or is found guilty of a violation
of the provisions of section 18-8004, Idaho Code, and who has an alcohol
concentration of 0.20, as defined in section 18-8004 (4), Idaho Code, or
more, as shown by an analysis of his blood, breath or urine by a test
requested by a police officer, and who previously has been found guilty of
or has pled guilty to one (1) or more violations of the provisions of
section 18-8004,
Idaho
Code,
in which
the
person had an
alcohol
concentration of 0. 20 or more, or any substantially conforming foreign
criminal violation wherein the defendant had an alcohol concentration of
0.20
or more,
or
any combination thereof,
within five
(5)
years,
notwithstanding the form of judgment or withheld judgment shall be guilty
of a felony; and:
(a)
Shall be
sentenced to
the
custody of the state board of
correction for a term not to exceed five (5) years; provided that
notwithstanding the provisions of section 19-2601, Idaho Code, should
the court impose any sentence other than incarceration in the state
penitentiary, the defendant shall be sentenced to the county jail for
a mandatory minimum period of not less than thirty (30) days; and
further provided that notwithstanding the provisions of section 18111, Idaho Code, a conviction under this section shall be deemed a
felony;
(b)
May be fined an amount not to exceed five thousand dollars
($5,000);
(c)
Shall surrender his driver's license or permit to the court;
(d)
Shall have his driving privileges suspended by the court for a
mandatory
minimum
period
of
one
(1)
year
after
release
from
imprisonment, and may have his driving privileges suspended by the
court for a period not to exceed five (5) years after release from
imprisonment, during which time he shall have absolutely no driving
privileges of any kind; and
(e)
Shall, while operating a motor vehicle, be required to drive only
a motor vehicle equipped with a functioning ignition interlock system,
as provided in section 18-8008, Idaho Code, following the mandatory
license suspension period.
(3)
Notwithstanding the provisions of subsections (1) (e) and (2) (d)
of this section, a person who is enrolled in and is a participant in good
standing in a drug court or mental health court approved by the supreme
court drug court and mental health court coordinating committee under the
provisions of chapter 56, title 19, Idaho Code, or other similar problem
solving court utilizing community-based sentencing alternatives, shall be
eligible for restricted noncommercial driving privileges for the purpose
of getting to and from work, school or an alcohol treatment program, which
may be granted by the presiding judge of the drug court or mental health
court or other similar problem solving court, provided that the offendep
has served a period of absolute suspension of driving privileges of a~ ·
least forty-five (45) days, that an ignition interlock device is installed
on each__ fil _the, .ui5t8r vehicles owned or operated, or both, by the offender,
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the lntoximeter tests, and Dn June
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126 ldaho 338 (Idaho App. 1994)
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29, 1992, a hearing was held before a magistrate. At the
close of the hearing, the magistrate Drdered the results Df
the breath tests suppressed. The magistrate issued an
Opinion and Order dated March 22, 1994, nunc pro tune
June 29, 1992. The magistrate held that Campbell had not
"closely observed" Remsburg for the requisite fifteen
minutes prior to administering the tests.

ST ATE of Idaho, Plaintiff-Respondent,

v.
Dawn M. REMSBl'RG, Defendant-Appellant.
~o.

20874.

Court of Appeals of Idaho.
October 6, 1994
Danny
appellant.

J.

Radakovich,

Lewiston,

argued

for

Larry EchoHawk, Atty. Gen., Douglas A. Werth,
Deputy Atty. Gen., Boise, for responuent. Douglas A.
Werth argued.

On July 2, 1992, the State appealed the magistrate's
order to the district court. The district court elected to
hear the matter in its appellate capacity, rather than
conducting a trial de novo. See !C.R. 54.17. Alier
receiving briefing and hearing argument, the district court
issued a decision reversing the magistrate's evidentiary
ruling. Remsburg appeals from the district court's
decision. IAR. 11(c)(l0)

II.
ANALYSIS

PER CURJAM.
Jn this case we address what it means to "closely"
observe a subject for fifteen minutes prior to
administering the lntoximeter 3000 breath test. Our
conclusion upholds the district court's reversal. on an
intermediate appeal, of a magistrate's order suppressing
the use of the test results in a criminal prosecution for
driving while under the innuence
I.

FACTS AND PROCEDURAL BACKGROUND
On March I, 1992, Patrol Officer Phillip Campbell
of the Lewiston Police Department stopped an
automobile for expired license-plate registration. While
speaking with the Jnver of the vehicle, Dawn Remsburg,
Campbell detected an odor of alcohol and noticed that
Remsburg's eyes were watery and bloodshot. Campbell
conducted field sobriety tests on Remsburg, incluuing the
walk and tum, one leg stand, and horizontal gaze
nystagmus tests. Based on Remsburg's poor performance
on these tests and her statement, "So I'm drunk. so what,"
Campbell placed her under arrest for driving under the
innuence (DUI). Campbell transported Remsburg to the
police station and adrrnnistered two lntoximeter tests
ll'hich showed BAC results of l S and 16. Remsburg 11·as
subsequently charged \1ilh DUI, a ,·iolation of J.C. ~
18-8004.
Remsburg filed a motlon to <urpress the results Llf

The Department of Law Enforcement's training
manual instructs an officer administering the lntoximeter
3000 test as follows: "Observe the subject closely for 15
minutes. During this time, the subject may not smoke,
consume alcohol, belch, vomit, use chewing tobacco, or
have any other foreign substance in his mouth." See
DEPARTMENT OF LAW ENFORCEMENT, THE
OPERATOR'S TRAINING MANUAL FOR USING
THE INTOXIMETER 3000 (Rev 1988): State v. Bradley,
120 Idaho 566, 568, 817 P 2d 1090, 1092 (Ct.App.1991)
Remsburg first argues that the issue of whether a subject
is closely observed is a question of fact, not a question of
Jaw, and that the district court, acting in its appellate
capacity. erred by reversing an issue of fact already
determined by the trial court. We disagree
Upon an appeal from the magistrate division to the
district court, not involving a trial de novo. the district
court shall review the case on the record and determine
the appeal as an appellate court in the same manner and
upon the same standards of review as an appeal taken
from the district court. 1.C.R. 54.17. The district court,
like this Court, should defer to the trial court's findings of
fact when supported by substantial evidence. but
exercises free review over questions of law. State \'.
O'.\'e11/, 118 Idaho 244, 245, 796 P2d 121, 122 (1990):
State v. Emory, 119 Idaho 661, 662, 809 P 2d 522, 523
ICt.App.1991)
Compliance with the requisite standards and methods
for administration of' the Into:-:imeter test is a foundational
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prerequisite to having the test results admitted into
evidence. Gradley, 120 Idaho at 568. 817 P 2d at I 092.
Accordingly, resolution of this issue turns on the
idenllfication and construction of the regulations
governing the administration of a breath test using an
lntoximeter 3000. Id. This is a question of law over
which the district court and this Court exercise free
review. ld. In the case at bar. the district court did not
make findings of fact different from those found by the
magistrate However. the district court did reach a
different conclusion on whether those facts established
that Campbell had closdy observed Remsburg for the
requisite fitieen-minute periLld. As st<Jted in Bradley. this
is a question of law o>er which the district court properly
exercised free review
Remsburg next argues that the district court erred in
concluding that Campbell
complied with the
fifteen-minute
observation
requirement.
At
the
suppression hearing, Campbell testified that he began his
observation of Remsburg al 11 :23 p.m. Twenty-two
minutes later, at 11 :45 p.m., Campbell administered the
first lntoximeter test. Two minutes thereatier. he
administered the second test. Campbell further testified
that, during the seven minutes directly prior to
administration of the first test, he programmed the
lntoximeter, waited for the machine to warm up, and read
the advisory fonn with Remsburg while standing next to
her. [ l] During this seven-minute period, Campbell did
not have Remsburg under "continual direct visual
observation." However, in response to the
1882 P.2d 9951
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prosecutor's question, "Did you closely observe her
during
the entire period of time"" Campbell replied,
"Yes. As much as l could."
The magistrate held that the fifteen-minute
observation period must take place immediately prior to
administration of the lntoximeter test. He further
concluded that because Campbell was engaged in
programming the lntoximeter and reading the advisory
form with Remsburg af1er the initial fifteen-minute
observation period, for
seven-minute period
immediately preceding the first test. he did not "closely"
observe her for the requisite lifteen minutes.
We hold that the magistrate com:ctly ruled that the
fifteen-minute
obserYation
period
must
occur
immediately prior to the administration of the test.
However. we further hold that the tifteen-minute
requirement was complied with in this case. During the
suppression hearing, Campbell testified that he observed
Remsburg for at least fifteen minutes and, during this
time, she did not burp, belch or vomit. Campbell further
testified that he closely observed her as much as he could
during the ~tllire p~riod of time Rt:msburg 11·as at the
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that Campbell had closely observed Remsburg for the
required amount of time.
In Srare v. L't:. 125 Idaho 127. 867 P 2d 1001
(Ct.App.1993), this Court held That an officer who left the
area in which the subject 11 as b~ing detained had not
closely observed the subject for the requisite time period.
We are now urged to hold that a subject cannot be closely
observed unless the observer stares uns11·ervingly at the
subject for the full fifteen-minute period. This, we decline
to do. Authority from other jurisdicrions supports our
position.
In Glasmann v. State. Dept. of Rerenue. 719 P 2d
1096, 1097 (Colo.App.Ct.1986), the court interpreted a
regulation requiring that an officer "[c]losely and
continuously observe the subject" for twenty minutes
prior to the administration of a breath test. The officer in
Glasmann, during the twenty-two minutes directly
preceding the breath test, completed a custody report, a
summons and a notice of revocation in front of the
defendant. The court concluded that the officer had
complied with the regulation's requirement of close and
continuous observation, and held that the regulation did
not require in all cases that the oflicer "stare fixedly" at a
test subject for twenty minutes. Id. In Sw1e v. Smith. 547
A.2d 69. 73 (Conn.Ct.App. l 988). the court held that a
regulation requiring "continuous observation" must be
interpreted with reference to the purpose of the
regulation. The court stated:
The regulation, read in its entirety, indicates that the
purpose is to determine whether the subject to be tested
has ingested food, beverages, regurgitated or smoked.
These activities adversely affect the accuracy of alcohol
breath analysis. They are activities which do not require
observation without cessation in order to determine if
they have occurred.

In light of the regulation's purpose. we do not interpret
[it] to require that an officer !ix his unswer. ing gaze upon
a subject during each fifteen minute interval prior to
administration of a breath test Such an interpretation
would not only be practically impossible to perform but
would allow a subject to thwart compliance "ith the
regulation sin1ply by turning his head away from the
obser.ing officer. Where, as here. evidence sho11·s that a
defendant was in an officer's presence for at least a period
of fifteen minutes and that the defendant did not ingest
food or beverages, regurgitate or smoke. the requirement
of "continuous obsen·ation" has been complied with.
Id. (citations omitted)

Another decmon. In re Ramos. ISS Ill App3d 374.
108111.Dec. 323, 508 KE2d 484 (1987). is quite similar
to the instant case In Ramos. standards required
"continuous obs~n·ation" of the subject for at least t11·enty
minutes pnor to collection of a br~ath sp<:'.wnen I08
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Ill.Dec. at 325, 508 N.E.2d at -l86. The standards required
that, during this period, the subject must not have
ingested akohol, food or drink or have regurgitated.
vomited or smoked. The defendant in Ramos claimed that
the test results should
!882 P.2d 9961
Page 3-f I
have been suppressed because, for the six minutes
directly prior to administration of the test. the trooper was
resetting the breath-test machine.
The appellate court refused to strike the results.
stating that "the six minutes where the trooper was
concentrating on resetting the machine rather than simply
standing and staring at the defendant do not indicate a
serious failure to comply with the required standards and
procedures." Id. The court explained that the defendant
was seated in a hallway at the state highway patrol
headquarters with no food nor water fountain nearby.
Moreover, the defendant did not leave the area during the
six minutes and the trooper noticed no smoke nor vomit
in the area. The court also noted that the defendant took
nothing out of his mouth prior to taking the test. that he
was observed periodically as the trooper moved about the
machine. and that the defendant was constantly in the
peripheral vision of the trooper.

CONCLUSION
We hold that the question of 11·hether the facts
establish that an officer closely observed a subject for the
requisite fifteen-minute period is a question of law. We
further conclude that the officer in the instant case
complied with the mandatory observation period.
Accordingly, we affirm the district court's opinion
reversing the magistrate's order suppressing the test
results. The case is remanded to the magistrate division of
the district court for further proceedings.

Notes:
[I] In his Opinion and Order. the magistrate erroneously
found that Remsburg was "seated next to or behind"
Campbell. There is nothing in the record to support the
magistrate's finding that Remsburg may have been seated
behind Campbell. Instead, the record clearly indicates
that Remsburg was seated next to Campbell.

Other states with regulations similar to those in Idaho
have refused to hold that an officer is required to stare
fixedly at the subject for the mandatory time period. See
Gilbreath v. Municipality of Anchorage. 773 P 2d 218
(Alaska Ct.App. l 989); Goode v. State. 303 Ark. 609, 798
S.W.2d .t30 (1990); Tipton v. Com, 770 S.W.2d 139
(Ky.Ct.App. l 989); State I'. Taylor, 781 S.W.2d 551
(Mo.Ct.App.1989); Simpson v. State, 707 P 2d 43
(Oki.Ct.App. 1985): State v. St. Jean. 554 A.2d 206
tRll989)
We agree with the reasoning of these cases. The
Idaho Operator's Manual for the use of the lntoximeter
3000 does not require that the ohserver never take his
eyes off the subject, only that the subject be observed
closely. Such an interpretation comports with the purpose
of the Manual, which is to "reduce the risk of invalid test
results from various conditions which might occur after
the time of the am:-st." Bradley, 120 Idaho at 569, 817
P.2d at 1093. In this case, Officer Campbell 11as in the
same room with Remsburg at all times and closely
observed her for at least fifleen minutes direct!;
preceding administration of the breath test. The fact that
Campbell's attention was briefly di"erted from staring at
Remsburg while he read the ad\·isory form to her and
programmed the lntoximeter did not preclude his
compliance
with
the
mandatory
lifteen-minute
observation period.
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A.."f ACT
RELATING TO THE DEPARTMENT OF LAW ENFORCEMENT; AMENDING SECTION 67-2402, IDAHO
CODE, TO CHANGE THE NAME OF THE DEPARTMENT OF LAW ENFORCEMENT TO THE IDAHO
IDAHO CODE,
TO PROVIDE FOR A
STATE POLICE; AMENDING SECTION 67-2406,
DIRECTOR OF THE IDAHO STATE POLICE; Al".ENDING THE HEADING FOR CHAPTER 29,
TITLE 67, IDAHO CODE; AMENDING SECTION 67-2901, IDAHO CODE, TO CREATE THE
IDAHO STATE POLICE AND ENUMERATE POWERS AND DUTIES; AMENDING SECTION
67-2901A, IDAHO CODE, TO PROVIDE A NAME Cill\NGE; AMENDING SECTION 67-2901B,
IDAHO CODE, TO PROVIDE A NAME CHANGE; AMENDING SECTION 67 2902,
IDAHO
CODE,
TO PROVIDE A NAME CHANGE; REPEALING SECTION 67-2903, IDAHO CODE;
AMENDING SECTION 67-2904, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE
IDAHO STATE POLICE SHALL APPOINT AN ADMINISTRATOR OF THE IDAHO STATE
POLICE WHO SHALL SERVE AS DEPUTY DIRECTOR AND WHO SHALL SERVE AT THE
PLEASURE OF THE DIRECTOR; P.MENDING SECTION 67-2905, IDAHO CODE, TO PROVIDE
FOR JURISDICTION OF TF.E IDAHO STATE POLICE AND ITS DEPUTIES; AMENDING SECTION 67-2908, IDAHO CODE, TO DELETE REFERENCE TO THE STATE POLICE DIVISION
AND TO PROVIDE FOR EXPENSES TO BE PAID FROM THE LAW ENFORCEMENT FUND;
Al".ENDING SECTION 67-2913, IDAHO CODE, TO PROVIDE FOR MONEYS IN THE SEARCH
AND
RESCUE ACCOUNT TO BE PERPETUALLY APPROPRIATED TO TF.E IDAHO STATE
POLICE; AMENDING SECTION 67-2914, IDAHO CODE, TO ESTABLISH THE IDAHO LAW
ENFORCEMENT FUND;
AMENDING SECTION 67-2915, IDAHO CODE, TO PROVIDE THAT
THE DIRECTOR OF THE IDAHO STATE POLICE SHALL SUBMIT REPORTS REGARDING
MALICIOUS PJ\RASSMENT CRIMES; A.MENDING SECTION 67-2916, IDAHO CODE, TO
REVISE THE DEFINITION OF "DIRECTOR"; A.'"IENDING SECTION 6-610A, IDAHO CODE,
TO PROVIDE FOR DEFENSE OF AN EMPLOYEE OF THE IDAHO STATE POLICE; AMENDING
SECTION 7 805, IDAHO CODE, TO PROVIDE FOR NOTICE OF A NAME CH.I\.NGE TO THE
IDAHO STATE POLICE; AMENDING SECTION 9-335, IDAHO CODE, TO REVISE THE DEFINITION OF "LAW ENFORCEMENT AGENCY"; AMENDING SECTION 9-340B, IDAHO CODE,
TO PROVIDE EXEMPTION FROM DISCLOSURE OF CERTAIN RECORDS OF THE IDAHO STATE
POLICE; AMENDING SECTION 9-340C, IDAHO CODE, TO PROVIDE FOR EXEMPTION FROM
DISCLOSURE OF CERTAIN RECORDS OF THE IDAHO STATE POLICE AND TO MAKE A
TECHNICAL CORRECTION; AMENDING SECTION 18-915, IDAHO CODE, TO PROVIDE FOR
A CRIME COMMITTED UPON AN OFFICER OF THE IDAHO STATE POLICE; AMENDING SECTION 18-3302, IDAHO CODE, TO PROVIDE DUTIES OF THE IDAHO STATE POLICE
REGARDING
LICENSES TO CARRYING CONCEALED WEAPONS; AMENDING SECTION
18-4508, IDAHO CODE, TO FURTHER DEFINE THE TERM "LAW ENFORCEMENT AGENCY"
?.ND
TO M..1\.KE TECHNICAL CORRECTIONS; AMENDING SECTION 18-4509, IDAHO CODE,
TO PROVIDE DUTIES OF THE IDAHO STATE POLICE REGARDING MISSING CHILD
REPORTS; AMENDING SECTION 18-4511, IDAHO CODE, TO PROVIDE FOR NOTIFICATION
BY THE IDAHO STATE POLICE AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 18-4512,
IDAHO CODE,
TO PROVIDE DUTIES OF THE IDAHO STATE POLICE
REGARDING A MISSING PERSONS CLEARINGHOUSE; AMENDING SECTION 18-8002A,
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FOR RULEMAKING BY THE IDAHO STATE POLICE AND TO WI.KE A TECHNICAL CORRECTION;
AMENDING SECTION 18-8004, IDi'.HO CODE,
TO PROVIDE FOR OPERATION OF
OR APPROVAL OF LABORATORIES BY THE IDAHO STATE POLICE; AMENDING SECTION
2
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18-8102,
IDi'.HO CODE,
TO FURTHER DEFINE TF.E TERM "PEACE OFFICER" AND TO
MAKE A TECHNICAL CORRECTION; AMENDING SECTION lB-8303, IDAHO CODE, TO FURTHER DEFINE THE TERMS "CENTRAL REGISTRY" AND "DEPARTMENT"; AMENDING SECTION 18-8315,
IDAHO CODE, TO PROVIDE FOR PUBLIC RECO:iillS REQUESTS TO THE
IDAHO STATE POLICE; AMENDING SECTION lB-8404, IDAHO CODE, TO PROVIDE THAT
THE IDAHO STATE POLICE SHALL MAINTAIN THE JUVENILE SEX OFFENDER REGISTRY;
AMENDING SECTION 18-8405, IDAHO CODE, TO PROVIDE FOR NOTIFICATION ON A
FORM PROVIDED BY THE IDAHO STATE POLICE; AViENDING SECTION 18 8406,
IDAHO
CODE, TO PROVIDE FOR A FORM BY THE IDAHO STATE POLICE; AMENDING SECTION
18-8408, IDAHO CODE, TO PROVIDE FOR A LIST TO THE SUPERINTENDENT OF PUBLIC
INSTRUCTION; AMENDING SECTION 19-5102,
IDA..BO CODE, TO PROVIDE FOR THE
PEACE OFFICERS STi'.NDARDS AND TRAINING COUNCIL TO BE ESTABLISHED IN Th"'E
IDAHO STATE POLICE; AMENDING SECTION 19-5109, IDAHO CODE, TO REQUIRE CERTIFICATION OF PERSONS ACTING UNDER A SPECIAL DEPUTY COMMISSION FROM THE
IDAHO STATE POLICE AND TO PROVIDE REFERENCE TO DEPUTY DIRECTOR; AMENDING
SECTION 19-5113, IDAHO CODE, TO AUTHORIZE THE DIRECTOR OF THE IDAHO STATE
POLICE OR HIS AUTHORIZED REPRESENTATIVE TO ADMINISTER OATHS, TAKE DEPOSITIONS OR ISSUE SUBPOENAS; AViENDING SECTION 19-5114, IDAHO CODE, TO PROVIDE
FOR A REPORT BY THE IDAHO STATE POLICE; AMENDING SECTION 19-5116,
IDAHO
CODE,
TO PROVIDE FOR THE ESTABLISHMENT OF THE PEACE OFFICERS STANDARDS
Al\'D TRAINING FUND, TO AUTHORIZE TRAINING OF PEACE OFFICERS FROM THE
IDAHO
STATE POLICE AND TO MAKE A TECHNICAL CORRECTION; A.MENDING SECTION 19-5202,
IDAHO CODE,
TO PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE POLICE SHALL
ESTABLISH A TELETYPEWRITER COMMUNICATIONS NETWORK,
TO
PROVIDE
THE
TELETYPEWRITER COMMUNICATIONS NETWORK FUND 1'.ND TO MAKE A GRAMMATICAL CORRECTION;
AMENDING SECTION 19-5203,
IDAHO CODE,
TO PROVIDE
FOR
A
TELETYPEWRITER COMMUNICATIONS BOARD WITHIN THE IDAHO STATE POLICE AND TO
MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 19-5204, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE POLICE SHALL BE THE EXECUTIVE
OFFICER OF THE TELETYPEWRITER COMMUNICATIONS NETWORK BOARD; AMENDING SECTION 19-5402, IDAHO CODE, TO REVISE THE DEFINITION OF "DEPARTMENT"; AMENDING SECTION 19-5502, IDAHO CODE, TO REVISE DEFINITIONS OF "DIRECTOR" AND
"FORENSIC LABORATORY"; AMENDING SECTION 19-5503, IDAHO CODE,
TO PROVIDE
THAT THE IDAHO STATE POLICE SHALL BE RESPONSIBLE FOR THE POLICY MANAGEMENT
AND ADMINISTRATION OF THE STATE'S DATABASE AJ\1) DATABANK IDENTIFICATION
PROGRAM; AMENDING SECTION 19-5504, IDAHO CODE, TO PROVIDE FOR RULES BY THE
IDAHO STATE POLICE; AMENDING SECTION 19-5506, IDAHO CODE, TO PROVIDE THAT
A PERSON CONVICTED OF OR WHO PLEADS GUILTY TO CERTAIN CRIMES SHALL PROVIDE
A DNA SAMPLE AND RIGHT THUM3PRINT IMPRESSION TO THE IDA..BO STATE POLICE;
AMENDING SECTION 19-5507, IDAHO CODE, TO PROVIDE FOR DUTIES OF THE IDi'JIO
STATE POLICE; AMENDING SECTION 19-5510, IDA..BO CODE, TO PROVIDE FOR DUTIES
OF THE IDAHO STATE POLICE; AME~1JING SECTION 19-5511, IDAHO CODE,
TO PROVIDE FOR A FORM PRESCRIBED BY THE IDAHO STATE POLICE; AMENDING SECTION
19-5513, IDAHO CODE, TO PROVIDE DUTIES OF THE IDAHO STATE POLICE FOR
EXPUNGEMENT OF INFORMATION AND TO MAKE A TECHNICAL CORRECTION; AMENDING
SECTION 19-5514, IDAHO CODE, TO PROVIDE FOR LIMITATIONS OF DISCLOSURE OF
INFORMATION BY THE IDAHO STATE POLICE 1'.ND TO PROVIDE A CORRECT CODE REFERENCE;
AMENDING SECTION 20-516, IDAHO CODE, TO PROVIDE FOR FORWARDING OF
PHOTOGRAPHS AND FINGERPRINTS OF JlNENILES TAKEN INTO DETENTION TO THE
IDAHO STATE POLICE AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION
21-ll2A, IDAHO CODE, TO PROVIDE FOR LABORATORIES OR METHODS OPERATED BY OR
APPROVED BY THE IDAHO STATE POLICE AND TO YiAKE TECHNICAL CORRECTIONS;
AMENDING SECTION 23-603,
IDAHO CODE,
TO PROVIDE FOR NOTIFICATION BY A
COURT TO THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION 23-608,
IDAHO CODE,
TO PROVIDE FOR THE COURT TO TRANSMIT CERTAIN INFORM.~TION TO

THE IDAHO STATE POLICE; A.."IENDING SECTION 23-804, IDAHO CODE,
TO PROVIDE
DUTIES OF THE IDAHO STATE POLICE AND OFFICERS THEREOF AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 23-805, IDAHO CODE, TO PROVIDE THAT THE
PROSECUTING ATTORNEYS,
SHERIFFS AND OTF.ER OFFICERS SHALL COOPERATE WITH
THE IDAHO STATE POLICE AND TO PROVIDE DUTIES OF COURTS TO SEND CERTAIN
INFORMATION TO THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION
23-807, IDAHO CODE, TO PROVIDE DUTIES OF THE DIRECTOR 1'.ND EMPLOYEES OF THE
IDAHO STATE POLICE; AMENDING SECTION 23 901, IDAHO CODE, TO PROVIDE THAT
THE DIRECTOR OF THE IDAHO STATE POLICE IS AUTHORIZED TO GRANT LICENSES TO
QUALIFIED PERSONS TO SELL LIQUOR AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 23-902,
IDAHO CODE, TO REVISE THE DEFINITION OF "DIRECTOR";
AMENDING SECTION 23-903, lDAHO CODE, TO PROVIDE T"rlAT THE DIRECTOR OF THE
IDAHO STATE POLICE IS EMPOWERED TO ISSUE LIQUOR BY THE DRINK LICENSES AND
TO YIAKE TECHNICAL CORRECTIONS; AMENDING SECTION 23-934C,
IDAHO CODE,
TO
PROVIDE A NAME CHANGE; AMENDING SECTION 23-950, IDAHO CODE, AS ADDED BY
SECTION 1, CHAPTER 56, LAWS OF 1981, TO REDESIGNATE TEE SECTION AND TO
PROVIDE DUTIES OF THE IDAHO STATE POLICE; AMENDING SECTION 23-1001, IDAHO
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IDAHO CODE, TO PROVIDE FOR APPLICATION TO THE DIRECTOR OF THE IDAHO STATE
POLICE; AMENDING SECTION 23-1009, IDAHO CODE, TO PROVIDE FOR APPLICATIONS
FOR RETAILER'S LICENSES TO BE MADE TO THE DIRECTOR OF THE IDAHO STATE
POLICE; AMENDING SECTION 23-1011, IDAHO CODE, TO PROVIDE FOR APPLICATIONS
FOR RETAIL BEER LICENSES TO BE MADE TO THE IDAHO STATE POLICE; AMENDING
SECTION 23-1018, IDAHO CODE, TO PROVIDE FOR DUTIES OF THE DIRECTOR OF THE
IDAHO STATE POLICE; AMENDING SECTION 23-1106, IDAHO CODE, TO PROVIDE FOR
NOTIFICATION TO THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION
23-1303,
IDAHO CODE, TO REVISE THE DEFINITION OF "DIRECTOR" AND TO MAKE A
TECHNICAL CORRECTION; AMENDING SECTION 23-1407, IDAHO CODE, TO PROVIDE A
NAME CF.ANGE AND TO M.Z\KE A TECHNICAL CORRECTION; AMENDING SECTION 23 1408,
IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE STATE POLICE SHALL PROMULGATE RULES; AMENDING SECTION 25-1102, IDAHO CODE,
TO PROVIDE THAT THE
BRAND BOA.lUJ SHALL BE IN Th'E IDAHO STATE POLICE P.ND TO ~,AXE TECHNICAL CORRECTIONS; AY<ENDING SECTION 25-1105, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE POLICE IS AN EX OFFICIO BRAND INSPECTOR; AMENDING
SECTION 25-1106, IDAHO CODE, TO PROVIDE THAT THE STATE BRAND INSPECTOR AND
HIS DEPUTIES S~..LL HAVE ALL THE AUTHORITY AND POWERS OF PEACE OFFICERS
VESTED IN THE DIRECTOR OF THE IDAHO STATE POLICE WITH GEN'ERAL JURISDICTION
THROUGHOUT THE STATE; AMENDING SECTION 31-2202, IDAHO CODE, TO PROVIDE FOR
THE SHERIFF TO SUBMIT CERTAIN REPORTS TO AND COOPERATE WITH THE DIRECTOR
OF THE IDAHO STATE POLICE Ah'D TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 31-2227, IDAHO CODE, TO PROVIDE FOR DUTIES OF THE IDAHO STATE POLICE;
AMENDING SECTION 33 130, IDAHO CODE, TO PROVIDE DUTIES OF THE IDAHO STATE
POLICE REGARDING CRIMINAL HISTORY CHECKS Al\'D TO MAKE A TECHNICAL CORRECTION; AMENDING SECTION 33-1508, IDAHO CODE, TO PROVIDE FOR RULES BY THE
IDAHO STATE POLICE REGARDING OPERATION OF SCHOOL BUSES AND TO MAKE TECHNI
CAL CORRECTIONS; AMENDING SECTION 33-1511, IDAHO CODE,
TO PROVIDE FOR
REPORTS TO BE FILED WITH THE IDAHO STATE POLICE AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 33-4701, IDAHO CODE, TO PROVIDE FOR THE YOUTH
EDUCATION FUND, TO PROVIDE THAT THE IDAHO STATE POLICE MAY CONTRIBUTE
FUNDS AND SEEK GRANTS TO Th'E YOUTH EDUCATION FUND AND TO MAKE A TECHNICAL
CORRECTION; AMENDING SECTION 37-2701, IDAHO CODE, TO REVISE THE DEFINITION
OF "DIRECTOR" AND "PEACE OFFICER" AND TO M."1<E TECHNICAL CORRECTIONS;
AMENDING SECTION 37-2716, IDAHO CODE, TO PROVIDE FOR A COPY OF REGISTRATIONS TO BE TRANSMITTED TO THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION 37-2732,
IDAHO CODE, TO PROVIDE THAT THE IDAHO STATE POLICE
4

RECEIVE RESTITUTION FOR CERTAIN COSTS, TO PROVIDE FOR DISTRIBUTION OF
THOSE MONEYS AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 37-2740,
IDAHO CODE, TO PROVIDE DUTIES OF THE DIRECTOR OF THE STATE POLICE REGARDING CONTROLLED SUBSTANCES; AMENDING SECTION 37-2743, IDAHO CODE, TO PROVIDE DUTIES OF THE DIRECTOR OF THE STATE POLICE; AMENDING SECTION 37-2744,
IDAHO CODE, TO PROVIDE FOR DESTRUCTION OF PROPERTY UNDER THE SUPERVISION
OF THE IDAHO STATE POLICE AND TO PROVIDE DUTIES OF THE DIRECTOR OF THE
IDAHO STATE POLICE AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION
37-2744B,
IDAHO CODE,
TO
PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE
POLICE IS AUTHORIZED TO RECEIVE ~.ND DISPOSE OF REAL AND PERSONAL PROPERTY
THAT HAS BEEN SEIZED BY A FEDERAL DRUG ENFORCEMENT AGENCY AND TO MAKE A
TECHNICAL CORRECTION; A¥£NDING SECTION 37-2803, IDAHO CODE, TO PROVIDE FOR
A COPY OF INVENTORY TO BE SENT TO THE DIRECTOR OF THE IDAHO STATE POLICE;
AMENDING SECTION 37-2807, IDAHO CODE, TO PROVIDE FOR MON'EYS TO BE REMITTED
TO THE DIRECTOR OF THE IDAHO STATE POLICE AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 37-2808, IDAHO CODE, TO PROVIDE A NAME CHANGE AND
TO ~.AKE A TECHNICAL CORRECTION; AMENDING SECTION 37-3105, IDAHO CODE, TO
PROVIDE FOR REPORTS TO BE SENT TO THE DIRECTOR OF THE IDAHO STATE POLICE;
AMENDING SECTION 39-3026,
IDAHO CODE, TO PROVIDE AUTHORITY OF THE IDAHO
STATE POLICE; AMENDING SECTION 39-3372, IDAHO CODE, TO PROVIDE FOR A BACKGROUND CHECK AND FINGERPRINTING WITH THE IDAHO STATE POLICE; AMENDING SECTION 39-3562, IDAHO CODE, TO PROVIDE FOR FINGERPRINTING ~.ND A BACKGROUND
CHECK WITH Th'E IDAHO STATE POLICE; AMENDING SECTION 39-4410, IDAHO CODE,
TO PROVIDE FOR NOTIFICATION TO '.ltlE IDAHO STATE POLICE; AMENDING SECTION
39-5814,
IDP.HO CODE,
TO PROVIDE FOR NOTIFICATION TO THE IDAHO STATE
POLICE; AMENDING SECTION 39-6316, IDAHO CODE, TO PROVIDE FOR A WRITTEN
NOTICE BY THE IDAHO STATE POLICE AND TO MAKE A TECHNICAL CORRECTION;
AMENDING SECTION 39-7105, IDAHO CODE, TO PROVIDE DUTIES FOR THE IDAHO
STATE POLICE; AMENDING SECTION 39-7408D, IDAHO CODE, TO PROVIDE FOR NOTIFICATION TO THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION
40-510,
IDAHO CODE, TO PROVIDE THE DIRECTOR OF THE IDAHO STATE POLICE TO
AUTHORIZE A PORT OF ENTRY EMPLOYEE TO CARRY A FIREARM; AMENDING SECTION
41-291,
IDAHO CODE,
TO REVISE THE DEFINITION OF "AUTHORIZED AGENCIES";
A."IENDING SECTION 41-298, IDAHO CODE, TO PROVIDE JURISDICTION OF THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION 46-1019,
IDA.qo CODE,
TO
PROVIDE TEAT THE DIRECTOR OF THE IDAHO STATE POLICE SHALL BE ON THE EMERGENCY RESPONSE COMMISSION AND TO M.~KE A TECHNICAL CORRECTION;
AMENDING
SECTION 49-102, IDAHO CODE, TO REVISE THE DEFINITION OF "APPROVED TESTING
AGENCY" AND "AUTHORIZED OFFICER"; AMENDING SECTION 49-104, IDAHO CODE,
TO
REVISE THE DEFI!\ITION OF "CERTIFICATION OF SAFETY COMPLIANCE"; A.1'1ENDING
SECTION 49-105, IDAHO CODE, TO REVISE THE DEFINITION OF "DEPARTMENT" AlW
0
CODE,
TO PROVIDE THAT Th'E
~.AY
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3
4
5
6

9

10
11
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43

44
45
46
47
48
49
50
51

52
53
54
55

DIRECTOR OF THE IDA..qo STATE POLICE YiAY DESIGNATE OTHER EMERGENCY VEH~CLES;
AMENDING SECTION 49-201, IDA.llO CODE, TO PROVIDE CERTAIN RESPONSIBILITIES
FOR THE DIRECTOR OF THE IDAHO STATE POLICE; AME."IDING SECTION 49-202, IDAHO
CODE,
TO PROVIDE FOR FEES TO BE REMITTED TO THE IDAHO STATE POLICE AND TO
MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 49-218, IDAHO CODE,
TO PROVIDE THAT THE DIRECTOR OF THE STATE POLICE SHALL DESIGNATE ANY PARTICULAR
VEHICLE AS AN AUI'HORIZED EMERGENCY VEHICLE UPON CERTAIN FINDINGS AND TO
PROVIDE PENALTIES; AMENDING SECTION 49-235, IDAHO CODE, TO PROVIDE DUTIES
OF THE IDAHO STATE POLICE AND TO MAKE A TECHNICAL CORRECTION;
AMENDING
SECTION 49-509,
IDAHO CODE, TO PROVIDE FOR THE FURNISHING OF INFORMATION
TO THE IDAHO STATE POLICE REGARDING STOLEN VEHICLES A..>ID TO PROVIDE FOR
REPORTS; AMENDING SECTION 49-901, IDAHO CODE, TO PROVIDE FOR DUTIES OF THE
DIRECTOR OF THE lDA.llO STATE POLICE AND TO Y,AKE TECHNICAL CORRECTIONS;
5

1
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4
5
6
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20
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35
36
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39
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41
42
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AMENDING SECTION 49-910A, IDAHO CODE, TO PROVIDE FOR DESIGNATION OF EMER·
GENCY VEHICLES BY TF.E DIRECTOR OF THE STATE POLICE; AMENDING SECTION
49-944, IDAHO CODE, TO PROVIDE DUTIES OF THE IDAHO STATE POLICE AND TO
PROVIDE FOR RULES; AMENDING SECTION 49-1314, IDAHO CODE, TO PROVIDE DUTIES
FOR Th'E DIRECTOR OF THE IDAHO STATE POLICE AND TO MAKE A TECHNICAL CORREC·
TION; AMENDING SECTION 49-1814, IDAHO CODE, TO PROVIDE THAT A MEMBER OF
THE IDAHO STATE POLICE M.~Y MAKE APPRAISALS; AMENDING SECTION 49-2205,
IDAHO CODE, TO PROVIDE FOR THE HAZARDOUS YJ>TERIALS/HAZARDOUS WASTE TRANSPORTATION ENFORCEMENT FUND, TO PROVIDE REFERENCE TO THE IDAHO STATE POLICE
AND TO MAKE A TECHNICAL CORRECTION; AMENDING SECTION 49-2426, IDAHO CODE,
TO PROVIDE FOR MOTOR VEHICLES UNlJER THE CUSTODY AND CONTROL OF TdE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION 54-521,
IDAHO CODE,
TO
DELETE REFERENCE TO THE COMMISSIONER OF LAW ENFORCEMENT APPOINTING THE
BOARD OF BARBER EXAMINERS AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SEC·
TION 54-1503, IDAHO CODE, TO DELETE REFERENCE TO THE BOARD OF OPTOMETRY
BEING APPOINTED BY A COMMISSIONER OF LAW ENFORCEMENT; AMENDING SECTION
54-1805, IDAHO CODE, TO PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE
POLICE SHALL BE A MEMBER OF THE BOARD OF MEDICINE; REPEALING SECTION
54-2048, IDAHO CODE; AMENDING SECTION 54-2503, IDAHO CODE, TO PROVIDE TR~T
THE RACING COMMISSION IS CREATED WITHIN THE IDAHO STATE POLICE; A.MENDING
SECTION 56-227C,
IDAHO CODE,
TO PROVIDE THAT THE DIRECTOR OF THE IDAHO
STATE POLICE SHALL HAVE SUBPOENA POWER; AMENDING SECTION 59-904,
IDAHO
CODE,
TO PROVIDE THAT THE DIRECTOR OF THE IDAHO STATE POLICE SHALL BE
APPOINTED BY THE GOVERNOR; AMENDING SECTION 59-1303, IDAHO CODE,
TO PRO·
VIDE A REVISED DEFINITION OF "POLICE OFFICER STATUS" FOR STATE POLICE PER·
SONNEL AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 63 2552A, IDAHO
CODE,
TO PROVIDE FOR MONEYS TO BE REMITTED TO THE IDAHO STATE POLICE AND
TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 67-1405,
IDA..qo CODE,
TO
PROVIDE FOR REPORTS TO THE ATTORNEY GENERAL FROM THE IDAHO STATE POLICE
AND TO YiAKE TECHNICAL CORRECTIONS; AMENDING SECTION 67-1605,
IDA.llO CODE,
TO PROVIDE THAT RESPONSIBILITY FOR LAW ENFORCEMENT AT THE ~~PITOL BUILDING
IS VESTED IN THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION
67-2337, IDAHO CODE, TO PROVIDE FOR COMMISSIONING OF POLICE OFFICERS BY
THE DIRECTOR OF THE IDAHO STATE POLICE; AMENDING SECTION 67-3001, IDAHO
CODE, TO REVISE DEFINITIONS; AMENDING SECTION 67-4237, IDAHO CODE, TO PR0VIDE DUTIES OF THE IDAHO STATE POLICE; AMENDING SECTION 67-7034,
IDAHO
CODE,
TO PROVIDE FOR LABORATORIES OPERATED BY THE IDAHO STATE POLICE OR
CERTIFIED OR APPROVED BY THEM; AMENDING SECTION 67-7036, IDAHO CODE,
TO
PROVIDE DUTIES OF THE DIRECTOR OF THE IDA.llO STATE POLICE; AMENDING SECTION
67-7133, IDAHO CODE, TO PROVIDE FOR ENFORCEMENT BY THE IDAHO STATE POLICE;
AND AMENDING SECTION 67-7410, IDAHO CODE, TO PROVIDE A REFERENCE TO Th'E
IDAHO STATE POLICE AND TO MAKE A TECHNICAL CORRECTION.
Be It Enacted by the Legis:ature of the State of Idaho:

RESPONSE TO ORDER REGARDING
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
)
)
)
)
)
)

In the matter of

GEORGE J. BEYER, JR.,
Petitioner,

CASE NO. CV 10-02748
ORDER SCHEDULING BRIEFS
AND ARGUMENT

A transcript of the proceeding from the Idaho Department of Transportation Hearing
Examiner has been filed with this Court.
THEREFORE, IT IS HEREBY ORDERED:
1) Appellant shall file their brief on or before January 13, 2012.
2) Respondent shall file their brief on or before February 3, 2012.
3) Reply brief shall be filed on or before February 10, 2012.
4) Appellate argument shall take place on March 1, 2012, commencing at the hour of
9:00 a.m.

DATED this

_\j_ day of November 2011.

ORDER SCHEDULING BRIEFS
A1'.TD ARGUMENT

1

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing ORDER SCHEDULING BRIEFS AND
ARGUMENT was
/

hand delivered via court basket, or

~r'" ~

"f1:

1

_ _ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this J day of November
2011, to:

Edwin Litteneker
P.O. Box 321
Lewiston, ID 83501-0321

Charles Stroschein
PO Box 285

ORDER SCHEDULING BRIEFS
AND ARGUMENT

2

FILED
1

lDll JIN 13 P(l) ~ 23

2
3

4
5

6
7

CHARLES M. STROSCHEIN
CLARK and FEENEY, LLP
Attorneys for Petitioner
1229 Main Street
P. 0. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516
Idaho State Bar No. 3058

8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

9

10

GEORGE JAY BEYER, JR,

11

Petitioner,

12

13

v.

14

State of Idaho,
Department of Transportation,

15

16

Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. 2010-02748
MEMORANDUM IN SUPPORT OF
PETITION FOR JUDICIAL REVIEW ALS

17

COMES NOW the Petitioner, by and through his attorney of record, Charles M.
18
19

Stroschein, of the law firm of Clark and Feeney, and submits the following memorandum in

20

support of his Petition for Judicial Review of the Findings of Fact and Conclusions of Law

21

and Order entered by the Jdaho Department of Transportation on December 23, 2010. R. at

22

p. 162.
23
24

25
26

MEMORANDUM lN SUPPORT OF
PETITION FOR JUDICIAL REVIEW·· ALS
LAW OFFICES OF

CLARK AND FEENEY, LLP
LEWISTON, IDAHO 83501

Issues on Review
1

I.

2

Did the hearing officer fail to provide for due process by not having an inperson hearing as opposed to a telephone hearing? LC.§ 67-5279(3)(a)(c) &

3

( e) applies.

4

5

II.

8002A(7)(a) applies.

6
7

Did the arresting officer have legal cause to stop Mr. Beyer? LC. § 18-

III.

8

Was a 15 minute observation properly conducted? LC. § l 8-8002A(7)( d) and
LC.§ 67-5279(3)(a)(c) & (e) apply.

9

10
11

IV.

There is no due process in these ALS hearings. LC.§ 67-5279(3)(a)(c) & (e)
apply.

12
13

Na tu re of Case

This is a judicial review of an ALS hearing decision.

14

Party Reference

15

16
17
18

The Idaho Transportation Department is referred to as the "State" or "ITD" for the
purposes of this argument. Mr. Beyer is referred to by name.
Standard for Review

19
20

In Druffell v. State Department of Transportation, 136 Id. 853, 41 P.3d 739 (2002),

21

the Supreme Court set out the standard of review in matters dealing with the judicial reviews

22

of administrative proceedings, the Court stated:

23
24

25
26

"Idaho Code Section 67-5240 provides that all proceedings by an
agency that may result in the issuance of an 'order' are governed by
provisions of the Idaho Administrative Procedures Act (IDAP A). LC.
§ 67-5201 et. seq. Under the IDAPA, the ITD's decision may be
:MEMORANDUM IN SUPPORT OF
PETITION FOR JUDICIAL REVIEW - ALS
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overturned only where its findings: a) violate statutory or constitutional
provisions; b) exceed the agency's statutory authority; c) or made upon
unlawful procedures; d) are not supported by substantial evidence in the
record; ore) are arbitrary, capricious, or an abuse of discretion. LC.
Section 67-5279(3). The party attacking the agency's decision ... must
first illustrate that ITD erred in a manner specified in LC. Section 675279(3), and then establish that a substantial right has been prejudiced".
(cites omitted).

1
2
3

4
5

At p. 855. See also Idaho TransportationDepartmentv. Vancamp, Opinion No. 33, Ct. App.

6
7
8
9

10
11

12
13
14
15
16

17
18

19
20

2011.
Idaho Code § l 8-8002A(7) sets out the burden of the driver to demonstrate to the
Hearing Officer that driving privileges should be reinstated because:
(a) The peace officer did not have legal cause to stop the person; or
(b) The peace officer did not have legal cause to believe the person had
been driving or was in actual physical control of a vehicle while under
the influence of alcohol, drugs or other intoxicating substances in
violation of the provisions of section 18-8004, l 8-8004C or 18-8006,
Idaho Code; or
(c) The test results did now show an alcohol concentration or the
presence of drugs or other intoxicating substances in violation of
section 18-8004, l 8-8004C or 18-8006, Idaho Code; or
( d) The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not
conducted in accordance with the requirements of section 18-8004(4),
Idaho Code, or the testing equipment was not functioning properly
when the test was administered; or

21

( e) The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.

22

The review of disputed issues of fact must be confined to the agency record for

23
24

judicial review. Idaho Code §67-5277.
Idaho Code §67-5279(1) sets out the scope of review. Bennett v. State of Idaho,

25
26
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Department of Transportation, 147 Id. 141, 206 P.3d 505 (Ct. App. 2009). The Court shall
1

not substitute its judgment for that of the agency as to the weight of the evidence presented.

2

Upon judicial review of an administrative hearing officer's order a Court may not set aside

3

findings unless those findings are "not supported by substantial evidence on the Record as

4
5

a whole" Idaho Code §67-5279(3)(d).

Mahurin v. State of Idaho, Department of

6

Transportation, 140 Id. 65, 99 P.3d 125, (2004).

See also Gibbar v. State of Idaho,

7

Department of Transportation, 143 Id. 937, 155 P.3d 1176, (Ct. App. 2006).

8

The appropriate remedy pursuant to the Idaho Administrative Procedures Act is: " ...
9

10
11

12

if the agency is not affirmed, it shall be set aside, in whole or in part and remanded for
further proceedings as necessary." Idaho Code §67-5279(3). See Gibbar at p. 1181.
The Idaho Supreme Court has held that the decision of the Transportation Department

13

must be affirmed, unless the order violates statutory or constitutional provisions, exceeds the
14
15

agency's authority, is made upon unlawful procedure, is not supported by substantial

16

evidence, or is arbitrary, capricious or an abuse of discretion.

17

Transportation Department, 137 Id. 337, 48 P.3d 666 (2002).

Marshall v. Idaho

The party challenging the

18

19

agency decision must demonstrate that the agency erred in a manner specified in Idaho Code

20

§67-5279(3) and that a substantial right of that party has been prejudiced. Gib bar v. State

21

of Idaho. Department of Transportation, 143 Id. 937, 155 P.3d 1176, (Id. App. 2006). and

22

Idaho Transportation Department v. Vancamp, supra.
23
24

25
26

A hearing pursuant to I.C. § l 8-8002A results in an agency action and is therefor
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governed by the Idaho Administrative Procedure Act. The constitutionality of a statute or
1

administrative regulation is a question of law over which this court exercises free review.

2

Wanner v. State, 151 Id. 164, 244 P.3d 1250(2011). At p. 1253. The Idaho Administrative

3

Procedure Act governs the review of Department decisions to deny, cancel, suspend,

4

5
6

disqualify, revoke or restrict a persons driver's license. See LC. §§ 49-330, 67-5270, 49-201,
67-5201(2). Bell v. Idaho Department of Transportation, WL 5009809 (Id. 2011).

7

FACTS

8

On November 6, 2010, George Beyer, was driving in Nez Perce County with a Class
9

10
11

12

D Idaho driver's license. R. at p. 1. The arresting officer, ISP Trooper Jeffrey Talbott,
indicated in his prob ab le cause statement that a silver colored 2010 Chevrolet Camaro made
an illegal right tum (turned into the wrong lane) while driving southbound on Thain Road

13

at approximately Bryden Avenue in Lewiston, Nez Perce County, State of Idaho. R. at pp.
14
15

5-6. The arresting officer recorded his contact with the vehicle and the occupant by audio

16

and video methods. Petitioner's Exhibit "B" DVD. On the video, the Court can note the

17

point of time when the trooper turned on his video, what he recorded, which would be going

18

19
20

21

down Airway A venue, stopping at Thain Road and Airway A venue and then turning onto
Thain Road following Mr. Beyer's vehicle along several blocks, through the intersection of
Burrell Avenue and Thain Road to the parking lot of the old fire house on Thain Road with

22

Mr. Beyer turning into the parking lot and stopping. The video also shows the initial contact
23
24

25
26

with Mr. Beyer getting out the vehicle and performing the three field sobriety tests, the
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horizontal gaze nystagmus, walk and tum, and one leg stand. The video will also show Mr.
1

Beyer being "detained". The trooper filled out a probable cause form that is very thin on

2

facts compared with the actual circumstances of the field sobriety tests and breath testing

3

sequence found on the video. The arresting trooper noted:

4

"Beyer performed and failed the tests." (Referring to the standardized
field sobriety tests.)

5
6

R. atp. 6.
7
8

Actually, Mr. Beyer did not fail "the tests." He correctly performed the one leg stand.

9

R. at pp. 6, 8. The trooper noted that Mr. Beyer swayed during the one leg stand. The video

10

does not show Mr. Beyer swaying. There was no failure of the nystagmus onset before 45

11

12

degrees. There was no slurred speech or no impaired memory. R. at p. 8. For the walk and

13

turn, there was no actual line for Mr. Beyer to follow. See video. At the end of the field

14

sobriety tests, Mr. Beyer was "detained" and not free to go. T. at p. 35.

15

The trooper was asked the difference between "detained" and "arrested" during the
16
17

ALS hearing. He indicated that being handcuffed was the only difference. T. at p. 3 6. Mr.

18

Beyer was placed in the back of the trooper's patrol car facing sideways with his feet out the

19

door. T. at p. 36, 11. 8-9. The trooper then checked his mouth for foreign material and started

20

21

the 15 minute observation period and then started the ALS audio advisory form. See video.

22

The trooper testified that the advisory audio is kept on his dash on his CD player. T. at p. 36.

23

The trooper had to leave Mr. Beyer's side to start the audio in the front of his vehicle. He

24

25
26

testified that he was standing two to three feet from Mr. Beyer during the 15 minute
MEMORANDUM IN SUPPORT OF
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observation period. T. at p, 37, 11. 4-5. At 2:48 a.m., the trooper was sitting in the front seat
1

of his vehicle filling out the uniform citation. There is nothing in the written record that

2

notes when the 15 minute observation period started. The written record notes that the time

3

of arrest was 2:3 8 a.m. Notice of Advisory, R. at p. 1.

4
5

The log sheet notes the time of the breath test at 2:57 a.m. R. at p. 4. The printout

6

from the breath machine shows the first air blank at 2:57 a.m. R. at p. 3. The Probable

7

Cause Affidavit notes that :rvfr. Beyer was arrested November 6, 2010, at 2:3 8 a.m. R. at p.

8

5. The uniform citation notes a date and time as 11106/2010, 2:40 a.m. with the violation
9

10
11

12

occurring at 11/06/2010, at 2:16 a.m. R. at p. 9.
The trooper testified it was approximately seven minutes into the observation period
that :rvfr. Beyer stated he was not going to give a breath sample. T. at p. 37. The trooper

13

testified that he placed :rvfr. Beyer under "arrest" and advised him he was going to obtain a
14
15

blood sample. T. at p. 37, 11. 13-17. At no time during the ALS hearing did the trooper

16

testify that he told :rvfr. Beyer that he was going to have him stuck with needles if he did not

17

take a breath test.

This information about being stuck with needles is noted on the

18
19

audio/video DVD. The trooper indicated that Mr. Beyer was arrested at 2:38 a.m. T. at p.

20

38. Mr. Beyer, while the trooper was in the front seat, then decided he would take a breath

21

test. The trooper then contacted dispatch and told them to cancel the phlebotomist. See

22

video. The trooper had previously requested a tow truck driver for Mr. Beyer' s vehicle. The
23
24

trooper then went back to the passenger side, had Mr. Beyer step out and then sit in his

25

26
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original position with his feet outside the door with the handcuffs still on him. The trooper
1
2
3

then again checked Mr. Beyer's mouth for foreign material.
The video will show that during the 15 minute observation period, the tow truck driver
arrived and both Mr. Beyer and the trooper watched and commented on the vehicle arriving

4
5

and the maneuvering of the tow truck. The audio from the video also indicates that the

6

trooper started yelling at the tow truck driver, during the 15 minute observation period,

7

regarding his maneuvering and his coming towards the vehicle. There is also the traffic

8

noise, the idling of the three vehicles and other distractions noted on the video.
9

10
11

12

Mr. Beyer blew an insufficient at 2:57 a.m., .165 at 3:00 a.m. and .158 at 3:02 a.m.

R. at p. 3. The breath machine used was the LifeLoc. The trooper did a performance
verification using a 0.08 solution at 4:20 a.m. on November 6, 2010. R. at p. 4. A timely

13
14

ALS hearing was requested. R. at p. 13. The hearing ALS was held on December 1, 2010.

15

R. at p. 137. The hearing officer issued his decision on December 23, 2010. R. at p. 152.

16

This judicial review was requested.

17

ARGUMENT

18

I.

19
2o

21
22
23

24

THE HEARING OFFICER FAIL TO PROVIDE FOR DUE PROCESS
BY NOT HAVING AN IN-PERSON HEARING
Mr. Beyer requested an in-person hearing for his administrative hearing. R. at p. 15.

The hearing officer denied the request for in-person hearing pursuant to an Order signed
November 18, 2010. R. atp. 36. Mr. Beyer was issued a license suspension on November

25

26
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9

6, 2010. R. at p. 1. He requested a hearing on November 12, 2010. R. at p. 13. The hearing
1

was scheduled for December 1, 2010. R. at p. 137. Subpoenas were issued for the

2

attendance of the arresting officer. R. at p. 12. Subpoenas Duces Tecum were issued for the

3

audio/video and the certificate of approval for the Lifeloc device. R. at pp. 33-34. The

4

5
6
7

subpoenaed material had to be received by December 1. 2010. At no time prior to December
1, 2010, did Counsel for Mr. Beyer receive the audio/video. T. at p. 4.
The hearing officer, during the hearing, stated:

8
9

10
11
12

"Also, as for the DVD, it was mailed to you yesterday, to your office,
and it was prior to the time when - - the subpoena time when the law
enforcement maintains you should have it. I would entertain a stay or
something in the future after this hearing so that you can receive that
and make additional - - and hold the record open for the fifteen days
and make any additional arguments that you want to based upon review
of that DVD."

13
14

T. at p. 6, 11. 16-23.

15

On December 7, 2010, Counsel filed a Motion to Strike Breath Test with the hearing

16

officer. R. at p. 129. In that Motion to Strike Breath Test, Counsel went over the case law

17

dealing with observation periods outside closed rooms and cited to State v. Defranco, 143

18
19

Id. 355, 338, 144 P.3d 40, 43 (Ct. App. 2006) and State v. Carson, 133 Id. 451 (Ct. App.

20

1999). Those cases dealt with fifteen minute observation period. Counsel described in this

21

motion the distractions involved with Mr. Beyer and the arresting officer. The Court can

22

note the Probable Cause Affidavit that was filed in this case which leaves out a great deal of
23
24

information regarding the contact with Mr. Beyer. R. at p. 5.

25

26
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Counsel for Mr. Beyer called into question the credibility of the witnesses. R. at p.
1

133. The video shows that the camera was on before the alleged bad driving. The video

2

shows the trooper driving down Airway Avenue prior to his stop at Thain Road. There are

3

buildings on the left blocking the view of the bar parking lot and Thain Road. T. at pp. 14-

4

5

15.

6

Mr. Beyer was asked on the video a couple of different times about the stop. Mr.

7

Beyer denied violating the law by driving into the improper lane. There is no indication on

8

the video of any bad driving. The officer testified that the video starts thirty seconds before
9

10

the violation that he witnessed. T. at p. 19. Why was the camera started before he could

11

even see Mr. Beyer and his vehicle?

12

The trooper tells Mr. Beyer that because he refused, he was going to draw blood. The

13

14
15
16
17

trooper made comments to Mr. Beyer about "being stuck with a needle" for a blood draw.
These comments were made in a threatening fashion based upon the tone of the trooper.
The issue of in-person hearings has been raised previously in Gibbar v. State, 143 Id.
937, 155 P.3d 1176 (Ct. App. 2006). In Gib bar, due process violation arguments were made

18
19

in part because of a lack of an in-person hearing. Counsel for Mr. Gib bar cited the Court to

20

Alaska cases. Gibbar at p. 494. The Gibbar court, however, looked at a New Mexico case,

21

State Ex Rail Human Services Dept. v. Gomez, 99 NM 261, 657 P.2d 1172, (1982) and

22

commented on the issue of credibility of the witnesses:
23

24

"The New Mexico Court concluded that the telephone hearing did not
deprive the beneficiary of due process because his credibility was not

25

26
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an issue likewise, Gibbar did not contest the other witness's version of
the underlying events. We conclude that the telephone hearing posed
no risk of erroneous deprivation of Gibbar's driver's license because
credibility was not an issue. See Matthews, 424 U.S. at 335, 96 Sup.
Ct. at 903, 4 7 L. Ed.2d at 33-34. Therefore, Gib bar's due process
rights were not violated when he was only allowed to cross examine
witnesses over the telephone."

1

2
3
4
5

Gib bar at p. 494.

6

In Mr. Beyer's case, the hearing officer specifically commented on credibility issues

7

and noted that Mr. Beyer bears the burden of proof by a preponderance of the evidence. R.

8

at p. 156. The hearing officer also noted that Mr. Beyer's testimony was given the same
9

10
11

weight as given the trooper Talbott's live testimony and sworn statement. R. at p. 156. The
hearing officer stated:

12

"Because Beyer's testimony and Trooper Talbott's live testimony and
sworn statement are equally contradictive, as required by Idaho Code,
Beyer must provide evidence to support his position. Beyer' s testimony
alone in this case does not outweigh Trooper Talbott's live testimony
or sworn statement."

13
14
15
16
17

R. at p. 156.
There is nothing on the video that shows any bad driving. The video does shows

18
19

inconsistences with the trooper's written Probable Cause Affidavit. R. at p. 5. The arresting

20

officer noted, "Beyer performed and failed the tests." R. at p. 6. The "tests" that he is

21

referring to are the standard field sobriety tests, but Mr. Beyer did not fail "the tests". \Vith

22

regard to the one-leg stand, there was no failure. See Idaho State Police Influence Report,
23
24

R. at p. 8. The Court can view the video and compare the written record and the trooper's

25

testimony.

26
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The Court can also review the ALS hearing transcript and note the lack of
1

responsiveness from the trooper. He was asked questions regarding the field sobriety tests

2

and instead of simply answering the questions, he was evasive. T. at pp. 26-24, 34-35.

3

The credibility of the arresting officer is at issue based on Gib bar, and the line of cases

4
5
6

7

from Alaska. See Midget v. Cook Inlet Pretrial Facilitv, 53 P.3d 105, (Alaska 2002),
Whitesides v. State. Department of Public Safetv Division of Motor Vehicles, 20 P .3d 1130,
(Alaska 2001), all cited by the Gibbar court. Gibbar at p. 949.

8

The court in Gibbar went through the issues of due process citing to the state and
9

10

federal cases regarding the process that this due and the important property right at issue, that

11

being the driver's license. The court stated:

12

13
14
15
16

"Because the suspension of issued drivers' licenses involves state
action that adjudicates important interests of the licensees, drivers'
licenses may not be taken away without procedural due process. Dixon
v. Love, 431 U.S. 105, 112, 97 S. Ct. 1723, 1727, 52 L. Ed.2d 172,
179-80 (1977),Bellv.Burson,402 U.S. 535, 539, 91 S. Ct.1586, 1589,
29 L. Ed.2d 90, 94-95 (1971), Statev. Ankney, 101Id.1, 3-4, 704 P.2d
333, 335-36 (1985)."

17

Gib bar at p. 945-946.
18

19
20

21

Three factors of procedural due process are noted in Gib bar citing to Matthews v.
Eldridge1, 242 U.S. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed.2d 18, 33 (1976). See also
Mackeyv. Montrym, 43 U.S. 1, 10-19, 99 Sup. Ct. 2612, 2616-21, 61L.Ed.2d321, 329-35,

22

23
24
2

5

26

"[F]irst, the private interest that will be affected by the official action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government's interest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail."
Gibbar at p. 946
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(1979), Matter of McNeely, 119 Id. 182, 190-91, 804 P.2d 911,919-20 (Ct. App. 1990).
1

2

The Court can also note the Court of Appeal case, Bell v. Idaho Department of
Transportation, WestLaw 5009809 Idaho (2011). Bell specifically commented on the

3

potential lack of du~ process regarding the hearings and subpoenas issued by the hearing
4

5

officers. In Mr. Beyer's case, the information that was subpoenaed was not to be provided

6

until the day of the hearing. Mr. Beyer did not get the subpoenaed information until after the

7

hearing. In Smith v. ITD, Nez Perce County Cause Number CV 2011-313, the subpoenas

8
9

required infom1ation provided the day after. This lack of timely evidence was a grave

10

disadvantage to Mr. Beyer. In Besaw v. ITD, Nez Perce County Case Number CV 2011-

11

00364, Mr. Besaw.'s attorney tried to play the video during the hearing which did not work

12

because the arresting officer could not hear the audio play from Counsel's office through the
13
14

15
16

phone system to the officer's phone.
In-person hearings are of great importance in matters such as these ALS hearings.
Credibility was called into question in Mr. Beyer's case. The Court should find that there

17

is a lack of due process and that Mr. Beyer's license suspension should be vacated.
18
19

II.

20

THE ARRESTING OFFICER DID NOT HAVE LEGAL
CAUSE TO STOP MR. BEYER

21

The Court can return to Gibbar for an analysis regarding legal cause for stop. I.C. §

22
23
24

18-8002A(7) places the burden to present evidence affirmatively showing that the officer
lacked legal cause to stop the vehicle. Gib bar at p. 492. In Beyer, there is a video that shows

25
26

MEMORANDUM IN SUPPORT OF
PETITION FOR JUDICIAL REVIEW - ALS

13
LAW OFFICES OF

CLARK

AND

FEENEY, LLP

LEWISTON, IDAHO 83501

Mr. Beyer's driving pattern. There is nothing on the video that shows any law violation. The
1

arresting officer specifically noted that there was no other law violation even though he tried

2

to concoct some close call regarding a white line on Thain Road. T. at p. 18. The Probable

3

Cause Affidavit only notes "an illegal right tum (turned into wrong lane) on southbound

4

5

Thain Road approximately Bryden Avenue ... " R. at p. 6. The arresting officer describes his

6

contact with Mr. Beyer by noting that at approximately 2:00 a.m. he was at his residence

7

using the bathroom and that he left his residence and drove down Airway Avenue. It is

8

interesting that the video was on before he would have seen Mr. Beyer's vehicle. The video
9

10
11

is not consistent with the trooper's live under oath testimony. T. at pp. 13-20.

Please

note what the Gibbar court stated:

12

"Suspicion will not be found to be justified if the conduct observed by
the officer fell within the broad range of what can be described as
nonnal driving behavior. Atkinson, 128 Id. at 561, 916 P.2d at 1286."

13

14
15
16

17

At p. 943.
The trooper indicated that there was not much traffic on Thain Road and that Mr.
Beyer's entry from the parking lot onto Thain did not interfere with any flow of traffic. T.

18
19
20

21

at p. 17. In fact, at the time of the hearing, the trooper did not even remember ifthere was
any traffic on Thain. He was certain that there was no traffic interfered with.
The trooper could not just answer the questions that was put to him, as is noted by the

22

following exchange:
23
24
25

26

"Question: Okay. So he didn't interfere with any flow of traffic?
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Answer: The law doesn't require him to interfere with the flow of
traffic.
1

2

3

Question: No, I am just asking. He didn't, in making this alleged
maneuver, he didn't interfere with any other traffic coming?
Answer: Not that I remember."

4
5
6
7

T. atp. 17, ll. 18-25.

When asked on the video, and, at the hearing under oath, Mr. Beyer stated he did not
violate the law:

8

9

10
11

12

13
14
15
16
17

"Question: Okay. And do you recollect driving into the left-hand lane
of Thain Road on November 6, 2010, or did you drive into the righthand lane and then maneuver over to the left-hand lane?
Answer: I took a right tum into the right-hand lane and merged into the
left-hand lane.
Question: Okay. You don't recollect driving directly into the left-hand
lane?
Answer: No, I do not."
T. at p. 55, 11. 12-20.
As the Court in Gib bar noted, conduct which is in the normal driving behavior is not

18

19

going to be a violation oflaw. The Court can note the traffic on the video. Common sense

20

can be applied to the driving pattern of Mr. Beyer. The Court can note what is a normal

21

driving behavior when leaving a parking lot on a four-lane road, that a driver would enter the

22

right-hand lane and then simply merge into the left-hand lane if there is no traffic on the
23
24

25
26

roadway. The Court can note LC. § 49-644 regarding turning both left and right. There was
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no violation of the law that allowed the trooper to pull Mr. Beyer's car over. As a result, the
1

Court should vacate Mr. Beyer's license suspension. Based upon this record, Mr. Beyer was

2

more credible.

3

4
5

Ill
A 15 MINUTE OBSERVATION PERIOD WAS
NOT PROPERLY CONDUCTED

6

There has to be a 15 minute observation period prior to breath testing. See State v.

7

Stump, 146 Idaho 857 (Ct. App. 2009). The Stump case is interesting because it points to the

8

specific standard of observation required. See also Wheeler v. Idaho Transportation
9

10
11

12

Department, supra.
In Stump, the driver was transported to the Teton County Sheriffs office to test his
breath alcohol using an Intoxilyzer 5000. The arresting officer was in the same room with

13

14

Mr. Stump. The Court noted that there was no evidence in the record of any circumstances

15

or conditions inside the room which might have interfered with or impaired the arresting

16

officer's senses. Officer Hurt also advised Mr. Stump to tell him if he had belched or

17

regurgitated during the 15 minute wait.
18
19
2O

21

In Beyer, the arresting officer did not tell Mr. Beyer that he needed to advise the
officer if he actually belched, burped, or the like. The Court can review a decision from the
Court of Appeals, Wilkinson v. ITD, WL 5582537 (Ct. App. November 17, 2011). The

22

Court in footnote 4 discussed the issue of being instructed not to belch:
23
24

"Although the officer did not do so in this case, it would enhance law
enforcement procedures to simply ask the suspect if she belched,

25

26
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1

2

3

burped, vomited, or did anything else during the waiting period that
might skew the test results. Previous cases have taken note of whether
or not the officer addressed such type of question to a subject. See e.g.
Stump, 146 Idaho at 861, 203 P.3d at 1260; Carson, 133 Idaho at452,
988 P.2d at 226."
Westlaw Opinion Number page 4.

4

5

In the Wilkinson case, the question of observation was before the Court of Appeals.

6

The Court of Appeals ruled against the driver. However, the Wilkinson test took place in a

7

concrete room designed for breath testing. There were three video cameras capturing the

8

events as they occurred. The hearing officer viewed these recordings before making his
9

10
11

12

decision. In addition, there was another female officer in the room standing directly behind
Wilkinson during the period of time Officer Davis had his back turned to Wilkinson.
Wilkinson under scores the problems that are found in Mr. Beyer's case regarding the

13

observation period. Trooper Talbott did not ask Mr. Beyer ifhe burped, belched, or the like.
14

15
16
17

The trooper did not videotape the events as was found in the Wilkinson case.
In Mr. Beyer's case, he was sitting in the back seat of the police car with the door

open and the officer standing outside. The Court has to remember that there were two

18

19

observation periods. The initial period in which the advisory was played with Mr. Beyer un-

20

handcuffed and his bottom in the backseat of the police vehicle with his feet sticking outside

21

the vehicle. Mr. Beyer refused the breath test at that time. The trooper then started telling

22

Mr. Beyer that he was going to get his blood drawn and be stuck with needles. The trooper
23
24
25

26

got in to the front seat of his vehicle and started the process of entering the uniform citation.
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T. at p. 39-40.
1

The trooper indicated that he was standing within two to three feet from Mr. Beyer

2

during the observation period. T. at p. 17, 11. 4-5. Mr. Beyer then indicated he would take

3

the breath test, but he was handcuffed with his bottom still in the backseat of the vehicle and

4
5

his feet outside the door. Another mouth check was done and another 15 minute observation

6

period was started using the officer's wristwatch. T. at pp. 40-41. The trooper made no

7

written notation of the time when the 15 minute wait started. The arresting officer was

8

clearly distracted by outside influences. Mr. Beyer was sitting in the back of an ISP vehicle
9

10

11

12

in a parking lot next to one of the busiest streets in Lewiston. The Court can note the traffic
on the street. There is also foot traffic that past by during the course of contact with Mr.
Beyer. There is no indication as to where the Lifeloc was that the trooper retrieved, whether

13

14

he had it on him_or had to get it from his vehicle.

15

The Court noted in State v. Defranco, 143 Idaho. 335, 338, 144 P.3d. 40, 43 (Ct. App.

16

2006) that the 15 minute monitoring period is not an odorous burden and will be met ifthe

17

officer stays in close physical proximity to the test subject so the officer's senses of sight,

18
19

smell, and hearing can be employed.

20

In State v. Carson. 133 Idaho 451, (Ct. App. 1999), the Court was faced with a 15

21

minute wait that occurred in a law enforcement vehicle while the driver was being

22

transported to the Washington County Sheriffs Office to use the Intoxilyzer 5000. In that
23
24

case, Mr. Carson was asked if he had belched or vomited or burped, etc. during the drive.

25
26
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The arresting officer said he intermittently observed Mr. Carson in the rearview mirror and
1

listened for any indication of belching or regurgitation. The arresting officer testified that

2

because of the late hour he encountered no traffic on the road and his police radio was quiet

3

throughout the trip. The officer then acknowledged during cross examination that is was

4
5

raining and that the windshield wipers were operating. The Court found that the arresting

6

officer's attention was not devoted to Mr. Carlson and that evidence presented at the motion

7

hearing and common sense, tells us that an officer's ability to use his hearing as a substitute

8

for visual observation was impeded by noise with the automobile engine, tires on the road,
9
10

11

12

rain and windshield wipers.
In State v. Defranco, supra, a similar situation to Mr. Beyer's case is presented. The

instrument used was the AlcoSensor III. In Defranco, the officer left the patrol car's rear

13

14

door open and entered through the front passenger door, called dispatch momentarily and

15

removed his AlcoSensor equipment that had been on the front seat. He then walked to the

16

rear of the vehicle, opened the trunk and looked through a file box to find a advisory form.

17

The Court found that the observation period was not possible based on these circumstances.

18
19
20

21

The Court noted that, as in Carson, the officer was not always in a physical position
to either use his sight or alternatively his senses of smell or hearing to accomplish the
purpose of the monitoring period.

22

Trooper Talbott' s attention was distracted from Mr. Beyer while he yelled at the tow
23
24

truck driver. During the 15 minute wait, Trooper Talbott's attention and senses were not on

25
26
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Mr. Beyer.
It is interesting to note the final comments by the Court of Appeals in DeFranco,

1

2

supra:

3

"If an officer deviates from that practice, without beginning the fifteen
minute period anew, which is always an alternative in cases of
uncertainty, the officer risks that the breath test results will be rendered
inadmissible. Such is the result here."

4

5

6

At p. 338.
7
8
9

10

The arresting law enforcement officer's senses were distracted by outside influences.
This is not a situation in which all of this is happening in an enclosed room like the
Intoxilyzer 5000 EN at the Nez Perce County Jail. Mr. Beyer was sitting in the vehicle, the

11

12

door was open, Trooper Talbott was yelling at the tow truck driver.

13

None of the case law cited herein requires that the Driver prove that he burped, etc,

14

the Driver only has to prove that the 15 minute observation period was not followed. The

15

case law is very clear.
16
17

There were separate distracting incidents during the 15 minute wait. It is very clear

18

that the appellate courts do not have much patience for the lack of the 15 minute wait if its

19

conducte_d outside or in a vehicle.

20

21

In State v. Carson, supra, the observation period was in the vehicle and the Court

22

found that the observation period was not valid. In Carson, there were no other distracting

23

police officers, there were no distractions of passengers or passenger's wives. Carson and

24

officer were in an enclosed car with window wipers, engine noise and tires on the road.

25
26
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In Mr. Beyer' s case, there is the radio traffic from dispatch during the 15 minute wait.
1
2

There is no evidence in this case, like in Carson, that some other senses replaced the senses
of sight or hearing. There is no indication that a person standing outside a vehicle, with

3

someone sitting inside a vehicle, could smell anything such as a burp or the like. The trooper
4
5

said he was two to three feet away from Mr. Beyer. Obviously, the senses of touch and taste

6

do not apply. The three senses that were applicable in this case were distracted or not

7

realistically available during the 15 minute observation.

8
9

The Court can look at a series of decisions from Latah County regarding judicial

10

reviews of the ALS hearings issued by Judge Stegner. In Campbell v. State ITD, Latah

11

County Case Number CV 10-401, the Court had to make a decision regarding a breath test

12

in the field using the Lifeloc device. Attached and marked Exhibit "A" is the Court's
13

14
15
16

decision. The Court can also review Dennison v. State ITD, Latah County Case Number CV
10-1363. The Dennison case also involves a breath test at the scene and is similar in
circumstance to Mr. Beyer's state. Attached and marked Exhibit "B" is the Court's decision.

17

In both cases, Judge Stegner found the 15 minute wait lacking.
18
19

The State will argue that Mr. Beyer simply wants the court to replace it's judgment

2O

for the judgment of the hearing officer. One would have to assume that is what the State

21

argued in the other cases dealing with the 15 minutes wait such as: State v. Stump, 14 Id. 857

22

23
24

(Ct. App. 2009), State v. Carson, 133 Id. 451 (Ct. App. 1999), State v. Defranco, 143 Id.
335, 144 P.3d 40 (Ct. App. 2006), and the Latah County decisions.

25
26
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The State may argue the following:
1

2
3
4
5

6
7

"The sufficiency of the waiting period isn't as essential as it may have
been when the Idaho Appellate Court was deciding State v. Carson, 13 3
Idaho 451, 988 P.2d 225 (Ct. App. 1999) or State v. DeFranco, 143
Idaho 335, 144 P.3d 40 (Ct. App. 2006). It is comparing apples and
oranges to suggest that the same analysis of the operating and training
manuals then existing and the Standard Operating Procedures as they
exist now, produces the same results as the early breath testing cases."
Besaw Brief at p. 12.
The State makes this argument but does not explain exactly how this is true. Has the

8

equipment changed? Has the manufacturers' recommendations changed? Has the science
9

10
11

12

changed? Has Henry's law, the scientific foundation for breath testing, changed? The only
thing that has changed is ISP Forensic Services' decision to make "standards" discretionary.
However, there is no change regarding the mandatory 15 minute waiting period as the SOP

13
14
15
16
17

requires. "Proper testing procedure by certified Operators is necessary in order to provide
accurate results." R. at p. 269.
The current SOP requests "at least 15 minutes of observation" R. at p. 269. The Court
has to wonder whether "should" really is discretionary when the SOP states as follows: "Any

18
19

material which absorbs/adsorbs or traps alcohol should be removed from the month prior to

20

the start of the 15 minute waiting period." (emphasis added) R. at p. 269. IfMr. Beyer had

21

an apple in his mouth or a chew soaked with alcohol or a lemon or 12 marbles, does the

22

officer have discretion to allow that material to remain in the mouth during the wait period
23
24

and during the blow. \Vhat about the following:

25

26
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"During the monitoring period the subject/individual should not be
allowed to smoke, drink, eat or belch/burp/vomit/regurgitate."
1

2

3
4

5

Rat. p. 269.
Again, if Mr. Beyer was smoking, drinking, eating, burping, vomiting and
regurgitating, could the breath samples be valid because the word "should" is used in the
SOP? Prior examples of the procedure of the 15 minute wait are as follows:

6
7
8
9

"Prior to evidential breath alcohol testing, the subject must be
monitored for fifteen (15) minutes. During this time the subject may
not smoke, drink, or chew gum, candy, food, or any tobacco product.
A material which absorbs/adsorbs or traps alcohol should be removed
from the mouth prior to the start of the fifteen minute waiting period."

10

SOP 11/2006 Paragraph 3 .1. See Wheeler at p. 768.
11
12
13
14

It is clear that this language including the "may not" and the "should" are all

mandatory requirements. If they are not, then someone could smoke and drink during the 15
minute wait, and it would not have an effect on the breath test.

15

In Section 6.1 and it's subsections, there is no indication of the significance of the 0.02
16
17

correlation regarding the 15 minute wait. The State simply will argue that the Court should

18

take its word on the application of the 0.02 correlation.

19

Mr. Beyer does not, under the requirements of ALS statute, case law or the SOP, have

20
21

to show anything other than the 15 minute observation period was not followed. There is

22

really no reason for the State to cite cases outside of administrative hearing matters like citing

23

to worker's compensation cases in the brief filed in Besaw v. ITD, Nez Perce County Case

24

Number CV 2011-364.
25
26
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In Beyer, there was a insufficient sample then two breath samples given.

The

1

Wilkinson court indicated, being in an enclosed room with multiple cameras trained on the

2

subject lends support to the position that there was not any burping, belching or vomiting

3

during the 15 minutes.

4

The audio of the contact with l\1r. Beyer speaks for itself. The State ignores the facts

5

6

that the trooper was distracted from his observations of l\1r. Beyer with the dispatch radio,

7

the idling of the three vehicles, the trooper watching the tow truck arrive and then yelling at

8

the driver. In the cases cited above, there is no testimony from the drivers about burping,
9
10

vomiting, regurgitating or the like and still the courts found a violation of the 15 minute wait.

11

Mr. Beyer does not have to provide testimony regarding burping.

12

The hearing officer's conclusion is not supported by the record, like in Defranco,

13

14

supra.

The appellate courts have routinely reversed decisions regarding 15 minutes

15

observation period associated with vehicles. l\1r. Beyer met his burden pursuant to I.C. § 18-

16

8002A(7)( d) and his suspension should be vacated.

17
18
19

IV.
THERE IS NO DUE PROCESS IN ALS HEARINGS
The Court can use the Bell v. ITD, (2011) supra, and Gibbar, supra, decisions in its

20

21

analysis of due process in these ALS hearings. In Bell, the Court found the actions of the

22

hearing officer troubling because there seemed to be a disregard for Bell's substantial interest

23

in receiving a decision before, or at least, promptly after the deprivation of his license.

24

Decision at p. 17.

25
26
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In J\1r. Beyer's case, the hearing officer issued subpoenas for evidence to be produced
1

the day of the hearing which the Court of Appeals in the Bell case, did not think was a very

2

good practice. However, this is the standard practice ofITD. The Court can expand on the

3

Bell decision and find that ITD' s practices are not conducive with any form of due process.

4
5

The subpoenas in this case, which require items to be produced by December 1, 2010, were

6

Exhibits 16 and 17. R. at p. 33-34. In this case, Counsel for :Mr. Beyer raised the issue of

7

lack of the subpoenaed information. T. at p. 4. Counsel for :Mr. Beyer was wrong aboutl\1r.

8

Beyer not being prejudiced simply because a stay was entered. The hearing officer's decision
9

10
11

12

was entered December 23, 2010. A stay was entered on December 2, 2010. R. at p. 148.
Not having the video was prejudicial to Mr. Beyer' s due process rights. The written affidavit
was lacking in facts and Mr. Beyer did not have a fair opportunity to examine the arresting

13

14

15

16

17

trooper without access to the video prior to the hearing.
There is no specific mechanism which allows for the driver to have a second hearing.
A Motion for Reconsideration can be filed, but what good does that do in a situation like this
when the hearing officer has already denied a Motion for in-person hearing. In-person

18

19

hearings have not been granted since the 1990s at which time :Mr. Litteneker, Mr. Kovis, and

20

:Mr. Givens were all local hearing officers having local hearings. The Court can go back to

21

the Gibbar case and note the information that was provided to the Gibbar court regarding the

22

statistics for in-person hearings versus telephone hearings. Gib bar at p. 949. The Gib bar
23
24

25
26

Court stated:
"\Vhile it may be true that some petitioners in ALS hearings may
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experience unreasonable and prejudicial delays under the system, there
is no evidence of such circumstance before us but only counsel's
unsubstantiated assertions."

1

2

3

At p. 950.
Attached to this brief as Exhibit "C", are copies of subpoenas that have been issued

4
5

in other ALS hearings. Please note the date of the hearing and the dates on the subpoenas.

6

Attached to this brief and marked Exhibit "D" are numerous hearing officer decisions in

7

which license suspensions were vacated, some were sustained, but in all the decision were

8

not reached within any sort of timely manner. Some are days late, some are months late.
9

10
11

12

ALS hearing decisions and actual subpoenas are provide proof of the due process problems
and not merely "unsubstantiated assertions".
The Bell Court in a footnote stated,

13
14
15
16

"If delays of this magnitude occurred in a case where the driver
ultimately prevailed, the driver would have suffered an irremediable
and unacceptable lost of driving privileges for over three quarters of the
minimum suspension term described by I.C. § 18-8002A(4)(a) before
issuance of a decision overturning the suspension."

17

Opinion at p. 17.
18
19

The driver's counsel in Bell and in In Re Gibbar, 143 Id 937, 155 P.3d 1176, (Ct.

20

App.) (2006), tried to inform the Court of the immense burdens faced by drivers. These

21

burdens range from subpoenas not being issued, no discovery being supplied and hearing

22

decisions not being issued in a timely manner to protect any due process rights.
23
24

The appellate courts are not aware of the magnitude of the problems faced by drivers

25

in ALS proceedings. Every attorney who does ALS matters could tum over a mountain of

26
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decisions from the 1990s to the current time in which decisions were not reached in any sort
1
2
3

of timely due process manner.
It is well established that the suspension of issued motor vehicle operators' licenses
involve State action that adjudicates important property interest of the licencees. In such

4

5

cases, the licenses or driving privileges are not to be taken without the procedural due

6

process rights required by the 14th Amendment to the U.S. Constitution. See Dixon v. Love,

7

431 U.S. 105, 97 S.Ct. 1723, 52 L.Ed.2d, 152 (1977); Bell v. Burson, 402 U.S. 535, 931

8

S.Ct. 1586, 29 L.Ed.2d, 90 (1971) and Illinois v. Batchelder, 463 U.S. 1112, 103 S.Ct. 3513,
9

10
11
12

77 L.Ed.2d, 12, 66 (1983). See also the Idaho Constitution.
The Court is aware the administrative license suspension scheme deprives Mr. Beyer
of his driver's privileges which is a valuable right recognized by the Idaho Supreme Court.

13
14

..

\

15
16
17

See Statev. Ankney, 109 Id. 1, 704 P.2d 333, (1985) and State v. Kouni, 58 Id. 493, 76 P.2d
917, (1938).
The Court should focus on Matthews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47
L.Ed.2d 18 ( 197 6) in determining whether an administrative proceeding satisfies due process.

18
19

Matthews sets out three factors to determine due process rights in administrative proceedings.

20

The first factor deals with the private interest that would be effected by the official action.

21

The second involves the risk of an erroneous deprivation of such interest through the

22

procedures used and the probable value, if any, of additional or substitute procedural
23
24

safeguards. The final factor involves the government's interest including the function

25

involved in the fiscal and administrative burdens that the additional or substitute procedure

26
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Q

.l '-.( \,)

would entail. See Bell, supra.
1

The Court may want to look at Whitesides v. Department of Public Safety. Division

2

of Motor Vehicles, 20 P .3 d 11, 20 Alaska (2001 ). This case deals with a refusal and whether

3

licensed drivers are entitled to in person hearings before a hearing officer concerning the

4
5

revocation of their license and whether a telephone hearing satisfies due process. In that

6

case, the Alaska Supreme Court held the witness credibility is material and an in-person

7

hearing was required. The Alaska court cited Bell v. Burson, supra. The Court then cited

8

a California court which noted the practical importance of a driver's license in today's travel
9

10

orientated society. The California court went on to comment in a contemporary society

11

public transportation may not meet the needs of many travelers and that transportation such

12

as taxi cabs are not economically feasible for a large portion of the population.

13

The Court In The Matter of Wilson, 128 Idaho 161, 167; 911P.2d754 (1996), stated,

14
15

"Procedural due process requires that a party be provided at an opportunity to be heard at a

16

meaningful time and in a meaningful manner". See also Cootz v. State, 117 Idaho 3 8, 785

17

P.2d 163 (1989). In Abrams v. Jones, 35 Idaho 532, 207 P.724 (1922), the Supreme Court

18
19

stated:
"Due process of law is not necessarily satisfied by any process which
the legislature may by law provide, but by such process only as
safeguards and protects the fundamental, constitutional rights of the
citizen."

20
21
22

23

At p. 546.

24

Substantial due process requires that state action which qeprives a person of life,
25
26
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liberty or property have some rational basis, that is, the reason for the deprivation may not
1

be so inadequate that the judiciary will characterize is as arbitrary. Pace v. Hvmas, 111 Idaho

2

581, 726 P.2d 693 (1986).

3

The standard applicable in due process cases is whether the challenged law bears a

4
5

rational relationship to a legitimate legislative purpose. In State v. Carr, 128 Idaho 181, 911

6

P.2d. 742 (Ct. App. 1995), the Court set out the Matthews test for determining whether State

7

action violates due process. The Matthews v. Eldridge case is cited in many decisions in the

8

State of Idaho. The Court can noted Lu Ranching Company v. US, 67 P.3d 85 (2003) and
9

10
11

12
13
14
15

16
17

Bradbury v. Idaho Judicial Counsel, 136 Idaho 63, 28 P.3d 10, 06 (2001). In Bradbury the
Court stated:
"To determine whether an individual's due process rights under the
14th Amendment had been violated, courts must engage in a two step
process. The court must first decide whether the individual's
threatened interest is a liberty or property interest under the 14th
Amendment. (cites omitted). Only after the court finds a liberty or
property interest will it reach the next step of analysis in which it
determines what process is due (cites omitted)".
At pp. 72 - 73.

18

19
20
21

In Bell, supra, there were several continuations. The Court stated;
"Because no such objection was made, the hearing officer had no
occasion to present any justification for the delay or explanation of how
it may have served a governmental interest.

22
23
24

25
26

Although Bell's repeated requests for irrelevant discovery contributed
somewhat to the hearing postponements, the delays involved here are
troubling to this Court. The actions of the hearing officer evidence
little regard for Bell's substantial interests in receiving a decision
before. or at least promptly after. the deprivation of his license."
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(emphasis added)
1

2
3

Atp. 17.

Mr. Beyer' s Counsel did raise an objection about the lack of the video.
In State v. Decker, VIL 5516976 (Id. Appellate, November 14, 2011), the Court of

4
5
6

7
8

9

10
11

12

Appeals stated,
"It is fundamental to our legal system that the state shall not deprive
'any person of life, liberty, or property, without due process of law.'
U.S. Constitution, Amendment Fourteenth, Section One. It is a two
step process to determine due process rights: first, deciding whether a
government decision would deprive an individual of a liberty or
property interest within the meaning of the Fourteenth Amendment's
due process clause; and second, if a liberty or property interest is
implicated, a balancing test must be applied to determine what process
is due. State v. Rogers 144 Id. 738, 740, 170 P.3d 881, 883 (2007)."

At p. 6 of Westlaw Decision.

13

The Court can also review the change of the IDAP A rules. The ID APA rules no
14
15

longer require the thirty day period to get a hearing decision issued. The Court in Bell v.

16

ITD, (2011) noted that the provision from IDAPA Section 39.02.72.600.01 has been

17

removed. LC. § l 8-8002A requires that a hearing be held within twenty days, and if not

18

19

within twenty days, then within ten days for good cause shown.

20

The Bell court determined that this scheme allows at least three days for the hearing

21

officer to render the decision before a suspension takes effect. The hearing officers are not

22

concerned about due process. ITD has no concern about due process. Why change the
23
24

IDAP A rule as noted by the Bell court? There is no discovery allowed, no timely subpoenas

25

and decisions. There is no due process in these ALS hearings.

26
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CONCLUSION
1

2
3

The Court should remand this matter with an instruction to vacate the license
suspens10n.
DATED this 13th day of January, 2012.

4

CL

5
6

By~__,:::::_-f--~~~...,.L:::.:=:::::::;..it::::_~::::::::::::::=:::::::,._~

7

Charles M. Stro - ein, a member of the firm
Attorneys for Petitioner

8
9

10
11

12
13
14
15
16
17
18

19

I hereby certify on the 13th
day of January, 2012, a true copy
of the foregoing instrument
was:
__x_ Mailed
Faxed
Hand delivered to:
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
3 22 Main Street
P.O. Box 321
Lewiston, ID 83501
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CASE NO-~----,.----

ZOJflNOV -r AM 10: 19 ·
CLER!< Of DSffiiCT COURT
LATAH COUNTY

BY

DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIA~ DISTRICT OF·
THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF LATAH

DEREK RUSSELL CAMPBELL,

)
)

)
)
..
vs.
)
)
·.":.
STATEOFID_~o··
)
TRANSPORTA'TION DEPARThffiNT, )
)
Respondent.
).

Case No. CV-10-401

Petitioner,

MEMORANDUM OPJNION

Derek Russell
Campbell ("Campbell") has petitioned Utis Court
for judicial
.
.
review of the administrative suspension of his driver's license. which was :imposed by
the Idaho Transpmtation Department ("the Departmentu) ..

..
BACKGROUND
On March 17,.2010, at 3:12 am., Idaho State Police Corporal Oint BaJ.dwin

("Baldwin") stopped the pickup Campbell.was driving for speeding; straddlh;lg a l~e

diVider, and weaving onJacksc;m Street in Moscow, Idaho. The stop :was recorded

visually via a recorder located in the front of Baldwin's patrol car and audibly via a
1
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microphone located on Baldwln' s person. Another .officer (whose name does not
appear in the record) arrived to assist Baldwin. ·Noting Campbell's slurred speech, the
smell of alcohoL and his admIBsion fu having consumed S01Ile alcohol that night,

Baldvvin had Campbell exit his pickup to perform some field sobriety tests ("FS!s;').
(Video at 5:30.) Bal.fiwiJ.:l then checked Campl:iell' s mouth- (Video at 5:45.)

After administering the FSTs Baldwin walked Campbell to the passenger side
.

.

of the patrol car. Baldwin.left Campbell at the pas~ger side 9£ the car, turned, and
went around the front of the car to the opposite s~de to retrieve a testing device froIQ.
inside. It too~ him approximately eleven seconds, during which time he slammed the
car's door and ~other vehicle pass~d. (Video from 11:44to11:55.} Later, after
· Baldwin read Campbell the refusal paperwork, Campbell asked Baldwin !1- question, to.
which Campbell r~ponded "fn;t. sorry, i could.Uthe~ you;'' apparently due~ the
noise of a passing vehicle. ·(Video ~t 17:14.)
· Later, while still next to ~pbell, Baldwin got the Llfeloc FC20 (apreath
alcohol testing device) ready, ~Uring which a long se~es of loud beeps were heard.. .
(Video from 18:42 to 20:59.) ~pbell's first atternpt"to submit a sample fyriled
because he apparently did not blow hard enough. (Video at 22:35.) The second
.
.
san:i-ple registered .158. (Video at 24:57.) The third sample registered .145. (V~eo at
27:26.) Carripbell was arrested for driving under the influence of alcohol in violation
of IDAHO CODE ANN.§ 18-:8004 (2004).

2
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The Department suspended CampbeW s driver's license. Campbell sought
· review of that suspension. At his administrati~e license ~uspension (" AL5") hearing,
his attorney argued that the fifteen--minute m~nitoring period had not been observed; ·
Hearing Officer Mark Richniond thereafter issued findings 6£ f~ct and conclusions of
law and order, sustaining Campbell's license ~uspensioIL Jn his findings, the Hearing
· Officer inclicat~d that, based on Baldwin's affidav.it, the breath test compli~ with
.
.
Id~o law arid Idaho State Police Standard Operating Procedures. Find!ngs of Fact
and Conclusions of Law and Order ("FFCLO") at 5. On appeal, Campbell argues that
the fifteen-minute monitoring period was not observed and that there were
insufficient breath samples to susperid hiS license.
STANDARD OF REVIEW

According to IDAHO CODE ANN-§ 18-8002A(8) (2010), "[a] party aggrieved by
the decision of the hearing officer may seek judicial review of the decision in_the
manner pr.ovided for judicial review of final agency action provided in chapter 52, title
67, Idaho Code." A court must affirm the action under review unless the agencys

-

' .

.

.

findings, iitferences,. conclusions, or decisions (a) violate statutory or constitutional
provisions; (b)

excee~

the.agency's statutory authority; (c) are made upon unlawful

_ procedure; ( d) are not supported by-substantial evidence in the record as a whole; or

(e) are.arbitrary, capricious, or an abuse of discretion.

IDAHO CODE ANN.§ 67-5279(3)

(2004)._ To succeed on review, a party challenging an agency decision must
demonstrate tha~ the agency ei:red ip. a manner.specified fu IDAHO CoDE ANN. § 673..

1\1EMORANDUM OPINION
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5279(3) (~004). See IDAHO CODE ANN.§ 67-5279(4) (2004); Price v. Pr.ryette County Bd. of

County Cmnm'rs., 131Id?ho426, 429, 958 P.2d 583, 586 (1998).

The court's review

"must be cC?nfined to the agency record." IDAHO CODE ANN._§ 67-5277 (2004). ID~O
.

.

.

CODE ANN.§ 67-5279(1) (2004) states
decision, a court
. that when reviewing an. agency
.
. n

shall not substitute its judgment for that of the agency as to the weight of tl_te

.

.

evidence on questions of fact.." An agency's factual i:Ieterminations are binding on a
reviewing court, even where there is conflicting evidence before_ the agency, so long as
the determinations are supported by substantial evidence on the re~ord. Marshall v . .
State Dep't ofTransp., 137 Idaho 337, 340, 48 P.3d 666, 669 (Ct. App. 2002) (citations

orriitted).
ANALYSIS
~

Baldwin failed to sufficiently monitor Campbell for the required fifteen minutes.
Breath alcohol tests must be administered accor~g to Idaho ~te Police

Stan&p:d Operating Procedures: Breath Alcohol Testing ("ISP SOPs") in order for their
results to enjoy a presumption of reliability. Schroeder, 147 Idaho at 478, 210 P ;3d at
586. At the time of the administrative hearing in this case, the applicable ISP SOP had
been revised in July of 2009.

If the necessary procedures are not stri<;tly followed, test results will be
· inad:i:nissible unless the State can ei;;tablisb, through expert testimony, the results'
reliability notwithstanding the procedural deviation. Id. (relying on State v ..Charan,
132 Idaho 341, 342~ 971P.2d1165, 1166-68 (Ct App. i999)). Accordingly,
4
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l

"[n}oncompliance with.these procedures is. one of the _grounds for vacating an
a~trative

license suspension under LC. § 18-8002A(7)(d)." Mahurin v. State,

Dep't of Trans. (In r~. Suspension of the Driver's Licens~ ofMahurin), 140 Idaho 656, 65~59,
99P.3d125, 127-28 (Ct App. 2004). As noted.in V\Theeler v. Idalw Transportation

Department, 1~ Idaho 378,_·, 223 P.3d 761, 768 (Ct App. 2009), the mandatory
nature of these rules is established through use of the word "must." The Department
is given no leeway where a mandatory procedural requirement is con_cemed.

One such required procedure is the fifteen-mi~mte pre-test waiting period
during which "the [test] subject must be monitored ... [and] the subject should not.be
allowed to smoke, driii:k,

eat or belch/burp/'

introduc~ alcohol mto the subject's mouth.

ISP SOP§ 3.1. Such events could

Carson, 133 Idaho at 453·,· 988 P .2d at 227. If

any of those events occur, the operator must w~t another fifteen minutes, before
testing, to allow re-absorption to occti:r. State v: Defranco, 143 Idaho 335, 337, 144 P.3d

40, 42 (Ct. App. 2006). During the fifteen-minute monitoring period, "the operator
must be alert for any event. that might influence the accuracy of tJ:te br~th test." ISP
SOP§ 3.1.5.
Ib.e mandated monitoring pedod is "not an onerous burden'; unfairly foisted

upon law enforcement officials.

Defranco, 143 Idaho at 338, 144 P.3d at 43. ·The

operator is not required to "stare fixedly" at the subject for

fifteen minutes.

Benm:tt v;

State, Dep't ofTransp., 147Idaho141, 144, 206 P.3d505, 508 (Ct. App. 2009) (citation
omitted). However, the ~onitoring must "be such as could reasonably be expected to
5
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. accomplish the purpose of the. requiremen~." Carson, 133 Idaho at 453, 988 P.2d at 227.
This requirement is ordinarily met if the operatq! rr stays in cl~ physical proximity to . ·

the test snbject so that the officer's senses of sight, smell and hearing can be
.
.
employed.'' DeFranCfJ, 143 Idaho at 338, 144 P.3d at 43. Use of sight alone, however, is
not enough. Bennett, 147 Idaho at 144, 206 P.3d at 508.

Idaho Courts have found noncompliance w:ith the fifteen-minute monitoring
period in several instances. In Bennett, the court found noncompliance because the
.
.
.
officer
left
the
room
twice
dtiringthe
monitoring
period.
147Idaho at 145, 206 P.3d at
.
.

.

5o9. In DeFranco, the court found n6ncompliance where ~e officer

.
.
left the patrol car's rear door ajar and then entered through the front passenger
. door, called dispatch momentarily, and removed his breathalyzer equipment ...
[from the] front seat .... [and] walked around to the rear of the vehicle,
opened the trunk and looked through a file box in the trunk ...
143 Idaho at 336, 144 P.3d at 41. The court found noncompliance even though the
of#cer testified he could see. Defranco through the gap between the trunk and the
vehicle and that he would have heard a blip. Id. In Carson the court found
noncompliance where the officer wa~d the s~bject intermittently through the

~or while driVin.g hlin to the sta,tion,
the officer had a hearing aid, it was raining,
.
.

and the windshield wipers were on Carson, .133 Idaho at 453, 988 P.2d at '227..

In this case, Baldwin left Campbell on the passenger side of bis patrol car and
. went arourtd the front of the car to its opposite side to retrieve

the testing device. This

is similar to the officer's. actions in Defranco. This activity took 'Baldwin
6
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approximately elev~ seconds, during whi~h time he closed his door· and another
.
.
.
·vehicle pa5sed. (Video from 11:44to 11:55.) While Baldwin's affidavitindica~s that ·
he observed the mandatory fifteen-~ute waiting period, "an affidavit alone is

insufficient to support a finding that proper procedures were followed." Benn.ett, 147
.
.
Idaho at 145,. 206 P.3d at 509. This is especially true where the video contradicts the
affidavit.
Even if.Baldwin could see Campbell throughout his eleven-second trip to the
driver's side of the patrol car (which is not evident from the video), it is cl~ Baldwin
.

.

could not properly employ his senses of hearing and smell while he was away. There
is a record of passing cars making it diliicult to hear. (Video at 17:1.) At the time

Baldwin went to the other side of his Ca!' not only did anofl:e~ vehicle pass, _but he
. closed hls car's door, which would have drowned out a belch. Requiring the operator
to remain in close proximity to the Su.spect in order for h!m- to utilize his senses of
· sight, smell, and hearing is a reasonable reqllirement It minimizes the chance of error.
Since the use of sight aione is not enough to properly monitor a suspect, See Bennett,
147 IdahO at 144, 206 P.3d at 508, the Hearing Officer's conclusion that Baldwin
properly monitored Campbell is not supported by substantial evidence. ·
2. The result of the last breath sample is µisuffident to support a license
suspension.

The facts here. show that Baldwin attempted to talce breath test samples at 22:35,,

24:57, and 27:26 into the stop: ·As noted above, howeve.r, Baldwin left Campbell at the

7
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passenger side of the patrol car and went around to the opposite side to retrieve a
testing device from inside, returning to Campbell at 1~:55 into the stop. If BalP-win

. had, as required, re-started the fifteen-minute monitoring p_eriod at that time, he could
have started testing 26:55 into the Stop. The first two tests, administered at 22:35 and

24:57, were not ad.p:tlniStered after a fifteen-minute monitoring period. Consequently,
they are not valid tests. That leaves only' one test sampie, the one 'done at 27:26~
having been done after the fifteen-~ute monitoring period expired. Having only
one valid test (absent facts not present here) is insuff;icient to suspend a driver's
license.
The Deparbnent argues fuat even if the first two testS were conducted .in
.
.
violation .of the IDQnitoring
requirements,
the
last
one
not
and
therefore
.
.

was

. constitutes a sufficient basis to suspend Campbe\l' s driver's li~e. While the
Department does not.have any appellate authority for this contention; it does cite a
decision from another District Judge for this proposition. See, In the Matter. of the

Driving Privileges of Jeffrey D. Simler, No. CV07-01649 (ID Dist Ct.. Nov. 21,2007). In
Simler, Judge Brudie concluded that· while the first breath test was administered after

only fourteen minutes of observation and was therefore inadmissible, the second
.
breath "te:st was administered one ininute later .and thus, provided "sufficient evidenc~
in the record for Hearing Officer Moody to find the eviden.tiary breath test was

properly administetecl" Id. at 5. Suffice_ it to say, this Co~ disagrees with Tudge
.·

Brodie's analysis. · ·
.

.

8
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.

.

provided during a b~eath testing seg_uence." ISP SOP § 3.2 states that a breath test"
'

.

'

consist? of two breath samples. It reads "[a) breath. alcohol test includes two (2) valid
breath samples taken during the testing sequenee and separated by air blanks.'' ISP
.

sop· S 3.2. ISP SOP

.

.

9 3.2.1. ;,ta~ thr:rt "[i]f the ;:,ubjc:ct fuib or rc::fU::5e., to provide a.

secon~ or third adequate sample as requested by the operator, the single test result

may be considered valid.'' The ISP SOP does not provide any other way by which a
. single sample can be considered v?lld.
The ISP SOP language unambiguoµsly states that a breath test consists of two
..

· valid·samples and that one sample is not sufficient unless the lone fy!st.is the fault of.
the subject There is :t;to s~ggestion that the lone valid test was the result .of anything
Campbeµ did. As a resul~ the Hearing Officer's conclusion that the evidentiary test
.
.
was performed in compliance with Idaho-law and ISP standard operatir)_g procedirre"
11

is not supported by substantial evidence.

CONCLUSION.

The Hearing.Officer's findings are not supported by substantial evidence in the
record as a whole. Consequently, the Hearing Officer's. decision is vacated and the case
· is remanded td the Hearing Officer.
~r

. .

·.

"J?ated ~~day of October 20w.

tr"~~
.
.

J~ R. Stegner
District Judge

9
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

DOUGLAS S. DE:t\TNESON,
Petitioner,
vs.

)
)

Case No. CV-2010-1363

).
)
)

MEMORANDUM OPINION

)

STATE OF IDAHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

Douglas S. Denneson ("Denneson") has petitioned this Court for judicial
review of the administrative suspension of his driver's license which was imposed
by the Idaho Transportation Department ("the Department").
BACKGROUND
On September 26, 2010, at approximately 10:48 a.m., Idaho State Police
Trooper Jacob Schwecke ("Schwecke") stopped the pickup Denneson was driving
for speeding on U.S. Highway 95. The stop occurred near milepost 358 in Latah
County, north of Moscow. The stop was recorded visually via a recorder located in ·
the front of Schwecke's patrol car and audibly vi~ a microphone located on
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Schwecke's person. Schwecke approached Denneson and stated he could smell
alcohol coming from the vehicle. After Denneson admitted to having consumed
· alcohol the night before, Schwecke asked him to exit the truck to perform some
field sobriety tests by the side of the road on Highway 95. After conducting the
horiiontal gaze nystagmus test, Schwecke told Denneson he was going to start the
fifteen-minute mandatory waiting period. Schwecke then checked Denneson's
mouth.
Schwecke next walked Denneson back to the passenger side of hiS patrol
car, proceeding slightly ahead of Denneson and to his right. Schwecke continued
to converse with Denneson. Schwecke then retrieved some items from inside his

patrol car. The two then walked back to Denneson's vehicle with Denneson.
proceeding slightly ahead of Schwecke and to Schwecke's right.
Schwecke next explained the walk and turn test to Denneson,
demonstrating part of it for him. During the demonstration, Schwecke looked
down at his feet and turned his back to Denneson for a total of 13 seconds: (Video
from 12:01:18 to 12:01:31.) Schwecke was positioned a short distance away from
Denneson during the demonstration.
, The two walked back to the patrol car.again andSchwecke ope~ed the car
door, retrieved the breath testing equipment, and closed the door. (Video.at
12:04:48.) Numerous vehicles passed throughout the fifteen-minute observation
· period. Schwecke administered the first breath sample more than fifteen minutes

MEMORANDUM OPINION

MEMOR,.A.NDUM IN SUPPORT OF
PETITION FOR filDICAL REVIEW - ALS

2

after he initially checked Denneson's mouth. Denneson's BAC on the first test was
..
.
.035. On the second test his BAC measured .032. Because Denneson was under
twenty-one years old at the time, he was arrested for driving under the influence
of alcohol in violation of LC. § 18-8004.
The Department suspended Denneson's driver's license: Denneson sought
review of his suspension through the administrative procedure available to him.
At the administrative license suspension ("ALS") hearing held on December 8,
2010, Denneson's attorney argued that the fifteen-minute monitoring period had
not been properly observed. Following the hearing, Hearing Officer Dustin Jansen
issued findings of fact and concl1;1si0ns oflaw, sustaining Denneson's licenBe
suspension. In his findings, the Hearing. Officer noted that "Officer Schwecke's
affidavit states the evidentiary test was performed in compliance with Idaho Law
and ISP Standard Operating Procedures." Findillgs of Fact and Conclusions of
Law and Order at 4. Additionally, the Hearing Officer stated that "[a]fter reView
of the audio/video, it cannot be concluded that the observation period was not
properly administered." Id. On appeal, Denneson argues the fifteen-mmute
monitoring period was not properly observed.

STANDARD OF REVIEW
Accordmg to LC. § 18-8002A(8), "[a] party aggrieved by the decision of the
I

,

hearing officer may seek judicial re~iew of the decision in the manner provid.ed for
judicial review of final agency action provided in chapter 52, title 67, Idaho Code."
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A court must affirm the action under review unless the agency's findings,
inferences, conclusions, or decisions (a) violate statutory or constitutional
provisions; (b) exceed the agency's statutory authority; (c) are made upon unlawful
procedure; (d) are not supported by substantial evidence in the record as a whole;
or (e) are arbitrary, capricious, or an abuse of discretion. LC. § 67-5279(3). To
succeed on review, a party challenging an agency decision must demonstrate that
· the agency erred in a manner specified in LC.§ 67-5279(3). See LC.§ 67-5279(4);

Price v. Payette County Bd. of County Comm'rs., 131 Idaho 426, 429, 958 P.2d 583,
586 (1998). The court's review "must be confined to the agency record." LC.§ 675277. Idaho Code§ 67-5279(1) states that when reviewing an agency decision, a
court "shall not substitute its judgment for that of the agency as to the weight of
the evidence on questions of fact." An agency's factual determinations

are binding

on a reviewing court, even where there is conflicting evidence before the agency, so
long as the determinations are supported by substantial evidence on the record.

Marshall v. State Dep't of Transp., 137 Idaho 337, 340, 48 P.3d 666, 669 (Ct. App.
2002) (citations omitted).
Resolution of this issue turns on the identification and construction of the
regulations governing the administration of the breath.test. This is a question of
law over which this Court exercises free review. State v .. Remsburg, 126 Idaho
. 338, 339, 882 P.2d 993, 994 (Idaho Ct. App. 1994); see also In re Schroeder, 147
Idaho 476, 479, 210 P.3d 584, 587 (Idaho Ct. App. 2009) (stating that the
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interpretation and application of statutory law and administrative rules or
regulations presents purely legal issues over which appellate courts have free
review).

ANALYSIS
1. Schwecke failed to sufficiently monitor Denneson for the required

fifteen minutes.
Breath alcohol tests must be administered according to Idaho State Police
Standard Operating Procedures: Breath Alcohol Testing ("ISP SOPs'') in order for
their results to enjoy a presumption of reliability. In re Schroeder, 147 Idaho 476,
478, 210 P.3d 584, 586; see also ISP SOP§ 6. The purpose behind the mandatory
monitoring period is to make sur.e the operator observes the subject for any event
that might make the results of the test inaccurate through the introduction of
mouth alcohol. State v. Carson, 133 Idaho 451, 453, 988 P.2d 225, 227 (Ct. App.
1999).
If the necessary procedures are not strictly followed, test results will be

inadmissible unless the State can establish, through expert testimony, the
reliability of the results notwithstanding the procedural deviation. Id. (relying on

State v. Charan, 132 Idaho 341, 343, 971P.2d1165, 1167 (Ct. App. 1999)).
Accordingly, "[n]oncompliance with these procedures is one of the grounds for
vacating an administrative license suspension under I. C. § 18-8002A(7)(d)," In re
Mahurin, 140 Idaho 656, 658-59, 99 P.3d 125, 127-28 (Ct. App. 2004). AB notBdin
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Wheeler v. Idaho Transportation Department, 148 Idaho 378, 386, 223 P.3d 761,
768 (Ct. App. 2009), the mandatory nature of these rules is established through
use of the word "must." The Department is given no leeway where a mandatory
procedural requirement is concerned.
One such required procedure is the fifteen-minute pre-test waiting period
during which "the [test) subject must be monitored ... [and] the subject shol!ld riot
be allowed to smoke, drink, eat, or belch/burp." ISP SOP§ 6.1. Such events could
introduce alcohol into the subject's mouth. Carson, 133 Idaho at 453, 988 P.2d at
227 . .If any of those events occtir, the operator must wait another fifteen mlliutes,
before testing, to allow re-absorption to occur. State v. DeFranco, 143 Idaho 335,
337, 144 P.. 3d 40, 42 (Ct. App. 2006). Further, the ISP SOP provide that, "[d]uring ·
the monitoring period, the Operator must.be alert for any event that might
influence the accuracy of the breath test." ISP SOP§ 6.1.4.
The mandated monitoring period is "not an onerous burden" unfairly foisted
upon law enforcement officials. DeFranco, 143 Idaho at 338, 144 P.3d at 43'. The
operator is not required to "stare fixedly" at the subject for fifteen minutes.
Bennett v. State, Dep't of Transp., 147 Idaho 141, 144, 206 P.3d 505, 508 (Ct. App.
2009) (cit3:tion omitted). However, the monitoring must "be such as could
reasonably be expected to accomplish the purpose of the requirement." Carson,
133 Idaho at 453, 988 P.2d at 227. This requirement is ordinarily met if the
operator "stays in close physical proximity to the test subject so that the officer's
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senses of sight, smell and hearing can be emplo.yed." DeFranco, 143 Idaho at 338,
144 P.3d at 43. Use of sight alone, however, is not enough. Bennett, 147 Idaho at
144, 206 P.3d at 508. When an

offic~r's

sense of sight.is impaired, he must be able

to use his senses of hearing and smell to properly observe the subject. DeFranco,
143 Idaho at 338, 144 P.3d at 43.
Idaho courts have found noncompliance with the fifteen-minute monitoring
period in several instances. In Bennett, the court found noncompliance because
the officer left the room twice during the monitoring period. 147 Idaho at 145, 206
P .3d at 509. In DeFranco, the court found noncompliance where the officer
left the patrol car's rear door ajar and then entered through the front
passenger door, called dispatch momentarily, and removed his breathalyzer
equipment ... [from the] front seat .... [and] walked around to the rear of
the vehicle, opened the trunk and looked through a file box in the trunk ...
143 Idaho at 336, 144 P .3d at 41. There, the court found noncompliance even
'

though the officer testified he could see DeFranco through the gap between the
trunk and the vehicle and that he would have heard a burp. Id. In Carson, the
court found noncompliance where the officer watched the subject intermittently
through the mirror while driving him to the station. Also in Carson, the officer
had a hearing aid, it was raining, and the windshield wipers were on. 133 Idaho
at 453, 988 P .2d at 227:
In contrast to Bennett, DeFranco; and Carson is State v. Remsburg, 126
Idaho 338, 339, 882 P.2d 993, 994 (Ct. App. 1994). In Remsburg, the court found
compliance where the officer sat next to the subject and progi-ammed the testing
MRMORAl\TIJUM OPINION
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device, waited for it to warm up, and read the required advisory to her. In

Remsburg, although the officer failed to maintain visual contact, he appeared to
have full use of his other senses.
In this case, Schwecke was not always in a physical position to watch
Denneson, or alternatively to use his sense of smell and hearing to accomplish the
purpose of the monitoring period. While Schwecke's affidavit indicates he properly
observed the mandatory fifteen-minute waiting period, "an affidavit alone is
insufficient to support a finding that proper procedures were followed." Bennett v.

State, Dep't of Transp., 147 Idaho at 145, 206 P.3d at 509. The Court must look at
the record as a whole.
From the time the fifteen-minute waiting period began, to the time the
initial breath sample was taken, over seventy vehicles passed by on U.S. Highway
95, ·which is a busy two-lane road. (Video from 11:59:00 to 12:15:54.) Schwecke's
attention was occasionally diverted from Denneson, and circumstances indicate
Schwecke's senses of hearing and smell were also inhibited. Schwecke and
Denneson were outside of their. cars during the entire fifteen minutes, and similar
to the officer's actions in DeFranco, on two different occasions Schwecke leaned in
to retrieve items out of his patrol car. (Video at 11:59:46 and 12:05:52.) Although

Schwecke was not far from Denneson at this time, his attention.was diverted and
his senses were impaired when reaching into the car.
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Further, while demonstrating the walk and turn, Schwecke had his eyes to
the ground or his back turned to Denneson for thirteen seconds. (Video from
12:01: 17 to 12:01: 30.) During the time Schwecke's vision was directed away from
Denneson, p,assing traffic and the outdoor setting further inhibited his senses of
hearing and smell. Also, during the demonstration Schwecke was worried about
avoiding passing traffic, further distracting him froni monitoring Denneson.
Finally, it is difficult to conclude that Schwecke was alert to any burps during the
administration of the Field Sobriety Tests ("FSTs") during the waiting period. To
properly administer the FSTs, Schwecke should have been focused on Denneson's
feet during the walk and turn and one leg stand tests. However, to properly
administer the waiting period, Schwecke needed to observe Denneson for any
burps or regurgitation. By trying to do two things at. once, Schwecke was not
doing what is required by the SOPs. The large source of noise and inability to
smell any burps substantially impaired Schwecke's ability to supplement any
visual observations with his other senses to ensure nothing occurred that would
affect the accuracy of the test.
The standard. set forth in the ISP .SOP regarding the monitoring period is
the officer must be alert for anything that might affect the accuracy of the test. See

ISP SOP 6.1.4. (Emphasis added.) As Carson demonstrates,

an officer can be in

close proximity to the individual, but conditions may still exist that render the
monitoring period inadequate. It is clear that at several points during the
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monitoring period, Sc)lwecke could not properly employ his senses of hearing, sight
and smell. The Hearing Officer's conclusion that Schwecke properly monitored
Denneson is therefore not supported by substantial evidence.

CONCLUSION
The Hear~g Officer's :findings are not supported by substantial evidence in
the record as a whole. Consequently, the Hearing Officer's decision is VACATED
.

'

and the case is RE1\!1A.l\TJJED.

~f-"'
Dated this_{_ day of July 2011.

9TV'-C)~
JoM R. Stegner
District Judge
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